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ABUSIVE LANGUAGE 

The defect of overbreadth found fatal to the validity 
of the predecessor statute inheres in N.J.S.A. 2C:33- 
2(b); it follows, therefore, that there is no valid statutory 
authority for prosecutions based on the public use of 
coarse or abusive language that does not go beyond 
offending the sensibilities of a listener. State ex rel H.D. 
SERIES Dat eee er Ae eee Serer 392 


ACCOMPLICES 

It is possible for an accomplice to be guilty of simple 
robbery even though his principals are guilty of armed 
robbery; since there was a rational basis in the evidence 
for finding defendant (accused of driving the getaway 
car) guilty of second-degree rather than first-degree 
robbery here, it was reversible error for the trial court 
to refuse the request to charge second-degree robbery. 
State v. Bohannan. App. Div. .................... 604 


Where, as here, the evidence indicates a rational basis 
for considering accomplice liability, the judge can 
charge the jury on that“basis even though the 
indictment did not expressly allege a violation of 
N.J.S.A. 2C:2-6. State v. Hakim. App. Div. ........ 261 


ACCOUNTANTS 

Opinion No. 10 of the Committee on the Unauthorized 
Practice of Law is modified to permit the preparation 
aud filing of ‘New Jersey Inheritance LateRefuns by 
qualified certified public accountants licensed in N.J. 
provided that they notify their clients in writing, before 
commencing work, that review of the return by a 
qualified attorney may be desirable because of the 
possible application of legal principles to its prepara- 
tion; it is assumed here that CPAs will be aware of 
the boundaries of their own professional skills and will 
recommend consultation with counsel whenever a 
return’s complexities indicate that legal advice is 
desirable. In re the NJ Society of Certified Public 
Accountants. Supreme Ct. ..............ceccceees 715 


ADMINISTRATIVE LAW 

Education. N.J.A.C. 6:28-3.5(e)(8) impermissibly 
narrows the language and policy of N.J.A.C. 18A:46- 
6 by requiring the handicap to be “serious” for a child 
to be eligible for special services and, like the “sufficient 
written documentation” standard of N.J.A.C. 6:28- 
3.5(d) for terminating special services (which runs 
counter to federal and state enactments), it could 
survive only if everyone agreed that it means something 
other than what it says; both regulations must be set 
aside. In re N.J.A.C. 6:28. App. Div. .............-- 41 


ADMINISTRATIVE PROCEDURE 
A member of a body who is present but disqualified 
may not be counted towards a quorum; voluntary 
refusal is tantamount to disqualification and, since 
there was no quorum when the New Jersey Racing 
Commission reversed the administrative law judge’s 
recommended decision not to suspend plaintiff, it failed 
to act validly within the extended time period and is 
bound by the “deemed adopted” provision of N.J.S.A. 
52:14B-10(c). King v. NJ Racing Commission. App. co 


Civil commitments. Although the challenged regula- 
tions pertaining to the hospital privileges of patients 
discharged pending appropriate placement are reaso- 
nable, they should be adopted in accordance with the 
APA; $FT2Avant v. Clifford$FT2 is distinguished 
because a program for privileges is not as vital to the 
operation of a psychiatric hospital as disciplinary rules 
governing inmates are to penal and correctional 
facilities. K.P. et al v. Albanese et al. App. Div. .:..69 


Education. The Department of Education’s construc- 
tion of N.J.S.A. 18A:6-11 to require that, when a local 
board files inefficiency charges against a tenured 
teacher, positive assistance should be rendered to the 
teacher to overcome those inefficiencies is deferred to 
here and the matter is remanded to the State Board 
to consider the full record amd. make findings of fact 
on the threshhold question of whether the local board 
properly complied with the statutory 90-day correction 
period in this case. Rowley v. Manalapan-Englishtown 





Regional School District. App. Div. ............... 191 


N.J.S.A. 52:14B-2(e) does not preclude the use of 
contested case decisions as precedent and those cases 
were not referred to here to promulgate an adminis- 
trative rule but to illustrate the standards that have 
been consistently applied by the courts and the Division 
of Alcoholic Beverage Control in determining what 
constitutes “lewdness” amd “immoral activity” under 
N.J.A.C. 13:2-23.6; there is no constitutional infirmity 
in the use of those terms in the exceptional and 
intensely regulated liquor business, and the director’s 
administrative finding of lewd and immoral conduct 
on the licensee’s premises is fully supported by the 
evidence. G. & J.K. Enterprises, Inc. v. ABC. App. = 
ear Batat ov aoera a seis ithe a cle aie RITE iC NOW -Vitcd ore bagTSIe Sere 1 


The Administrative Procedure Act provides for a 
procedure if.a hearing is required by statute or 
constitutional provision and, since the N.J. Medical 
Practice Act does not provide for a hearing with respect 
to the denial of a license and there is no property night 
that must be safeguarded by due process before a 
medical license has been issued, the State Board of 
Medical Examiners did not have to accord appellant 
a hearing before denying his application for a New 
Jersey license. Valdes v. N.J. State Bd. of Medical 
Examiners. AMD: DIV: <a... 0c sss tvevescnssenees 389 


ADOPTION 

Prior to directing the State Registrar to open sealed 
birth records, or adoption agencies to disclose the 
information they have about birth parents, “good 
cause” must be found, and no need exists at this time 
for plaintiff, who was adopted, to have additional 
medical or genetic information; the suggestion in Mills 
that where, as here, the agency does not have a consent 
from the natural parents on-file, the court appoint an 
intermediary to make contact with the birth parents 
will not be followed (such regulation of DYFS and 
adoption agencies should come from the Legislature). 
Backes v. Catholic Family & Community Services et 
Bl CRB CORI iis.64.5.0:c sid isos nico a are ws Siete Riviere 8 692 


ALCOHOLIC BEVERAGES 

The full weight of the law should rest on drunk drivers 
ultimately as well as nominally and this suit by a minor 
to whom defendant had sold beer, for monetary and 
incidental damages arising out of her subsequent 
conviction for drunk driving, is dismissed; the liquor 
store will still have penalties for its violation of ABC 
laws. Blair v. Anik Liquors. Law Div. ............ 796 


Unless there is proof of intoxication, the prior 
consumption of alcohol by a driver has no relevance 
to the claimed negligent operation of his vehicle; here, 
where there was proof that neither driver involved in 
the collision was under the influence of alcohol, and 
no evidence of the 17-year-old defendant’s unfitness to 
drive that would justify the admission of his prior 
consumption of beer, that evidence was so potentially 
prejucicial that it outweighed any probative narrative 
value and should have been excluded. Gustavson v. 


pet SENET) CT aR SEP RG 5 rE oti 419 
ALCOHOLICS 

Insurance Agency Meets Needs of Alcoholics, by Gerry 
I eccrine ihe eaniens 63> 0'dcveese'es cEUpE LYS 303 
ANTITRUST 


An award of attorney’s fees under N.J.S.A. 56:9-10(b) 
is clearly limited to antitrust actions instituted by any 
“person” and, since that does not include governmental 


- entities, the Attorney General’s request for attorney’s 


fees in this 56:9-10(a) suit was properly denied; except 
for situations covered by 56:9-12, his costs in admin- 
istering the Antitrust Act are to be paid from the 
penalties fund established under 56:9-19. Kimmelman 
v. Henkels & McCoy, Inc. App. Div. .............. 823 


Collateral Estoppel. The New Jersey Antitrust Act, like 
the federal Sherman Act, does not provide any relief 
for alleged price discrimination; even if N.J.S.A. 56:9- 
3 could encompass plaintiff's claim for discriminatory 
pricing it would be barred here, under the doctrines 
of res judicata and collateral estoppel, by the United 
States District Court’s dismissal of its prior federal 
action for lack of antitrust standing. Gregory Market- 
ing Cortp et al. v. Wakefern Food Corp. Law Div. .515 


APPEALS 
zene, Auchmuty & Greenwaid v. Holtzman. a 
Be ib esse eT ERT cos sag kae eee kerdss 0c csebeedeperee 





Even assuming , without deciding here, that the ten 
days within which to appeal the municipal court 
dismissal to the Law Division ran from the entry of 
the judgment of dismissal (for lack of jurisdiction) even 
though the prosecuting attorney had no knowlege of 
it until 15 days later, the Law Division should have 
enlarged the time and entertained this appeal on the 
merits; R. 1:3-4 does not permit the time for appeals 
from interlocutory orders of court of limited jurisdiction 
to be enlarged, but no rule precludes enlargement where, 
as here, the dismissal is a final order. State v. Burten 
CEI INES ioiscc dceiies eset ove tsnkrereni eee 605 


Education. Here, where the Newark Board of Education 
was unable to reorganize until after the 30 days within 
which to appeal the Commisssioner’s decision had 
expired, but its counsel had filed a timely notice of 
appéal that it ratified at its first meeting, the State 
Board erred in dismissing the appeal as untimely; filing 
the notice on condition, as it were, of subsequent formal 
ratification constituted substantial compliance with 
the time limits of N.J.S.A. 18A:6-28. 

--The issues raised here so intimately affect educational 
policy, practice and organizational structure as to 
require their prior consideration by the State Board of 
Education, which has not addressed them on their 
merits, and the matter is remanded; however, even if 
it should ultimatly be held that the office of general 
counsel is subject to the executive superintendent’s 
power of recommendation, the Newark Board’s 
retaining of counsel to represent it in this litigation 
a valid. Gibson v. Newark Bd. of Education. -- 

BG iia re ss aishdw bis 8 Ogee os Ie eS See LCR ee 1 


APPOINTMENTS 
Governor Appoints McGlynn Chief of Staff; Cole Chief 
Counsel ......... sévpensanMeunaaeeee? regsitng sere ee 63 


ARSON 

Merger. The prohibition in N.J.S.A. 2C:17-la (aggra- 
vated arson) is against starting a fire with the purpose 
of placing another in danger of bodily injury or of 
collecting insurance for damage to property while 
recklessly placing another in such danger, whereas in 
2C:17-1d (first-degree arson) it is against accepting 
payment (or paying someone) to start a fire; here, where 
the payment and the arson occurred some months 
apart, defendant’s convictions for aggravated arson 
and first-degree arson should not have been merged. 
eee ©; A: PA, oon ve cco vncccccssececes 729 


ASSAULT 

An element of the crime of aggravated assault, where 
(as here) it consists of a simple assault on a police officer 
under N.J.S.A. 2C12:-1b(5)(a), is defendant’s “aware- 
ness of the attendant circumstance” that the person 
he was assaulting was a law enforcement officer acting 
in the performance of his duties while in uniform or 
exhibiting evidence of his authority; the trial judge’s 
failure to so charge in this case was reversible error. 
Meebo ¥, BO, FR UINW. ovicvcc ce veccccaseiesccusdee 420 


ASSESSMENTS 

Attorneys’ fees. Civil rights. Plaintiffs are entitled to 
counsel fees and costs, including fees for expert 
witnesses, in this successful suit, which included claims 
under the Civil Rights Act, to set aside local assess- 
ments that were excessive and therefore a Fourteenth 
Amendment deprivation of property without due 
process of law. Bung’s Bar & Grille, Inc, et al v. Florence 
7, Oe Oe, BE, - vs 0 kaa cu cee haan scasaceavaanee 12 


ATTORNEYS 

Conflicts of interest. What might be considered too 
speculative and remote when dealing with a public 
official who is not an attorney transforms into a 
disqualifying interest when he is an attorney, and the 
disqualifying interest need not be direct; that there is 
the potential for temptation and psychological influ- 
ence (regardless of whether it occurred) is sufficient 
under the facts here, where the county counsel’s 
business relationship with the owner of the site selected 
(without bids) for a county sanitary landfill combined 
with his lawyer-client relationship with the board of 
freeholders, to invalidate the site selection and the 
purchase-lease back agreement. Lafayette Tp. v. Sussex 
Cty. Freeholders et al. App. Div. .................. 747 


Crimes of dishonesty, especially those related to the 


practice of law, will ordinarily warrant extended 
suspension, and crimes of dishonesty that touch on the 
administration of justice will ordinarily warrant 
disbarment; here, where respondent was persuaded by 














Page Two 


NEW JERSEY LAW JOURNAL, THURSDAY, AUGUST 7, 1986 








ATTORNEYS (cont’d) 


unprincipled clients not to reveal to the mortgagee that 
a lease they had prepared was fraudulent, and was 
convicted of a federal misdemeanor (misapplication of 
bank funds), several factors mitigate in his favor and 
he is supended for three months. In re Thomas S. 
DiBiasi of Nutley. Supreme Ct. ...............+.+- 558 


Eavenson, Auchmuty & Greenwald v. Holtzman. 3rd 
Cir. 35 


Ethics. A per se ban on joint representation of a 
governmental entity and any of its officials or 
employees when they are codefendants in a 1983 action 
is too broad and the ethics opinion is modified: only 
if it clearly appears from the pleadings or from early 
discovery that the claims will result in inconsistent 
defenses or could lead to independent, rather than joint 
or overlapping compensatory relief, is such joint 
representation prohibited; where a potential conflict of 
interest appears, joint representation may be allowed 
provided that the attorney furnishing it follows RPC 
1.7, alerts the defendants and brings the matter to the 
attention of the court. In re Opinion 552 of The Advisory 
Committee on Professional Ethics. Supreme Ct. .. .595 


eee ee eee eee eee eeee eee reeeeeeereeeeeeseeseeseeees 


Ethics. Even assuming that respondent’s difficulties 
originated with a scoundrel who gave him a bad check, 
there is no excusing his constant dipping into his trust 
account for four and a half years; there could scarcely 
be a clearer case of knowing misappropriation of funds, 
and respondent’s name will be stricken from the roll. 
In re Arnold E. Brown of Englewood. Supreme Ct. 851 


Ethics. Lying to a judge (no matter how white the lie) 
can never be lightly passed off, and respondent’s 
deliberate attempt to mislead the court by misrepres- 
enting that his associate was ill, to secure an 
adjournment of a case being tried, warrants a three- 
month suspension. In re Kurt E. Johnson. Supreme At 

1 


eee eee eee eee eee reese eee eeeeseeeeeeeeeeeeseseeeeeeee 


Ethics. Respondent, whose conduct demonstrates that 
he does not comprehend his professional obligations 
or understand the concept of conflict of interest, is guilty 
of unethical conduct and a one-year suspension is the 
appropriate punishment. In re Arthur D. Reiss of 
Montvale. Supreme Ct. ................ es eeeee eens 18i 


Ethics. Respondent knowingly made a false certifica- 
tion in court to avoid liability on a promissory note 
he had signed, a fourth-degree crime and grave 
misconduct that directly undermines the adminstration 
of justice; i into account all of the relevant 
circumstances, including his previously unblemished 
reputation, the interests of the public and the profession 
ill be properly served by his suspension for three 
ae In re Alexander Kushner of Jersey City. mnaprinee 
Der aia sie Vstaverate GEG a S1GtaTe GID ain oie Danis aietala Sais Vie eibisla tears 


Ethics. Respondent may have been fantasizing and 
posturing here, so the absence of nefarious intent can 
justify withholding an extreme disciplinary sanction 
such as disbarment, but his remarks to a client about 
having someone murdered, selling cocaine, and 
suggesting that the client jump bail or falsely claim 
physical inability to stand trial, capable of being 
understood literally, constitute unethical conduct 
prejudicial to the administration of justice and reflect 
adversely on his fitness to practice law; he is supended 
for two years and his return is conditioned on a 
psychiatrist’s report on his fitness to practice without 
a repetition of this kind of conduct. In re Donald H. 
Mintz of East Orange. Supreme Ct. ............... 345 


Ethics. The misappropriation that will trigger 
automatic disbarment under In re Wilson consists 
simply of a lawyer’s taking a client’s money and that 
the client has not authorized the taking (to the extent 
that the DRB’s language in this case suggest that some 
kind of intent to defraud or something else is required, 
that is not so); since this record could not support a 
finding of knowing misappropriation, respsondent’s 
temporary suspension for more than four years for 
gross negligence and failure to carry out contracts of 
employment is sufficient discipline. In re John W. 
Noonan of Newark. Supreme Ct. ................. 558 


Ethics. Wilson’s vitality continues; respondent, who 
knowingly misappropriated client’s funds, must be 
disbarred even though three of the clients now say that, 
if they had known of his financial plight, they would 
have lent him the money. In re John R. Lennan of 
sc ors scien steueus ss owaxcles so 851 


ATTORNEY’S FEES 

As long as the city, at its own expense, offered police 
officers the services of a reasonable competent attorney 
admitted to practice in New Jersey, it met its obligation 
uner N.J.S.A. 40A:14-155; since there was no showing 
here that the city’s offer to assign counsel who had 
agreed to accept the fees specified in its resolution (even 
though those fees may be below the “market rate’’) 
failed to meet the standards imposed by Mezzacca and 
approved by Van Horn, the trial court erred in 
invalidating that resolution and awarding fees 
totalling over $3,000; reversed and remanded for an 
award to these attorneys (who were aware of the city’s 
fee schedule when they successfully represented the 
officers in municipal court) in accordance with that 
schedule. Critchley & Roche v. Newark. App. Div. 390 





Assessments. Civil rights. Plaintiffs are entitled to 
counsel fees and costs, including fees for expert 
witnesses, in this successful suit, which included claims 
under the Civil Rights Act, to set aside local assess- 
ments that were excessive and therefore a Fourteenth 
Amendment deprivation of property without due 
process of law. Bung’s Bar & Grille, Inc, et al v. Florence 
AEED 5 BU Ec MOC WG LEW. i ote cre traiechue: 6 pie ebroltn 6c 6 d's wie tiassiw 12 


Cinema Service Corp. v. Edbee Corp. 3rd Cir. ...... 35 


Civil rights. Where, as here, excellent results have been 
obtained (a successful First Amendment attack on an 
ordinance prohibiting live nude dancing that blatantly 
violated plaintiiiff’s rights and threatened its commer- 
cial existence) the attorney should normally receive 
under 42 U.S.C.A. 1988 a fee, within the prevailing rate, 
that at least encompasses all the hours reasonably 
expended on the litigation; although the court has 
discretion in determining the amount, it must provide 
reasons and the award here of less than 1/6 of the 
fee requested (with detailed certification of services) is 
reversed and remanded for redetermination. Frank’s 
Chicken House, Inc. v. Manville. App. Div. ....... 823 


Environmental protection. Whether this action, which 
was settled, was brought “under” the Environmental 
Rights Act and whether plaintiffs were the prevailing 
parties pursuant to N.J.S.A. 2A:35A-10(c) requires 
careful evaluation of the pleadings and of the conduct 
of the litigation and its resolution, and the matter is 
remanded; if plaintiffs meet those standards they have 
made a prima facie showing that the case is “approp- 
riate” for an award of attorney’s fees and should recover 
unless special circumstances would render such an 
award unjust. Girandola v. Allentown et al. App. — 


Guido v. Schweiker. 3rd Cir. ..................0000- 35 


In view of the exception to the general rule against 
the allowance of attorneys’ fees set forth in R. 4:42- 
9(a)(4) for mortgage foreclosure actions, an attorney’s 
fee may be charged here, where, after commencement 
of the foreclosure action, the mortgage balance was paid 
in full prior to the entry of final judgment. Collective 
Federal Savings and Loan. Chancery Div. ........ 565 


Palimony. The Appellate Division judgment, which 
held that a plaintiff's daily activities as a companion 
and housekeeper were of just the sort of exceptional 
character as to mandate specific performance of 
defendant’s promise to convey the house they had lived 
in to her, but that Crowe I precluded an award of counsel 
fees in this action for support between unmarried 
Sener, is affirmed. Crowe v. DeGioia. Supreme 

Sakti unt Coe ner aeus aa ate deed Lawl bas coun ee 483 


The device, frequently employed by out-of-state firms, 
of hiring local counsel on an hourly basis and then 
charging a contingent fee above that allowable under 
R. 1:21-7 will no longer be tolerated; the New York firm’s 
decision to act through the admission privileges of the 
New Jersey firm did not negate the attorney-client 
relationship with N.J. residents in this N.J. lawsuit 
and the entire fee dispute is amenable to the jurisdiction 
of the N.J. court, which will apply the 1983 rule in effect 
when the N.Y. firm was retained to handle this routine 
lawsuit ripe for settlement. Anderson v. Conley et al. 
SN oe wk wn ti wnakc nalts y pee sReE Rees MILE 239 


AUDIT 
N.J. Supreme Ct. Denies Attorney Access to Audit of 
Monmouth Prosecutor’s Office, by Gerry Campion 273 


AUTO ARBITRATION 

Infants. An award under the automobile arbitration 
program cannot be accepted by or on behalf of a minor 
without judicial approval in an R. 4:44 “friendly.” Mack 
a) OT a OO 0 rr ae ee 47 


The 30-day limitation on a party’s filing for a trial de 
novo under the automobile arbitration program is not 
jurisdictional and courts possess the power to enlarge 
the time; however, that power should be exercised only 
in extraordinary circumstances. Mazakas v. Wray. 


ap RR AR kan RN aA 216 
ABORTION 

ABA Survey Shows Lawyers Favor Abortion Ruling 
il ee ends a a a teu swe Se SOE REG Aeks «eile 40 oes 9 wea 210 
BAIL 


Extradition. After the Governor’s warrant has issued 

as well as before, trial courts have the power to admit 
a person named in a fugitive warrant to bail during 
the pendency of his haveus corpus challenge to 
extradition (the Lucas holding is rejected here), but that 
power must be exercised most circumspectly and with 
due regard for the Governor’s ultimate obligation to 
deliver the accused to the demanding state if the habeus 
corpus ch “!lenge fails. In re Basto. App. Div....... 318 


That defendant’s mother, who posted bail for him, was 
not a commercial bondsman did not relieve her of her 
supervisory responsibility over defendant during his 
release or her obligation, when he failed to appear at 
trial, to ahve aided the police in his apprehension and 
return to custody; in view of the Hyers factors, the trila 
court was justified in enforcing the bail forfeiture here 
— the interests of justice.” State v. Childs. Age. 

iv. Tal 
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BANKRUPTCY 
Cinema Service Corp. v. Edbee Corp. 3rd Cir........ 35 


BANKS 

Although the baks stop-payment order stated that the 
exact amount of the check (’’to the penny”) must be 
correct, it did not inform plaintiff that the bank used 
a computer to stop the payment of checks and that 
the exact amount was necessary for the computer to 
puull the check, so defendant bank’s motion for 
summary judment is denied; the UCC must be liberally 
construed, and a bank has a “reasonable opportunity” 
to stop payment on a check where, as here, a customer 
accurately describes it in all respects except for a one- 
digit ($.60) error in the amount--the result would be 
different only if the bank had specifically advised that 
its computer requires the exact check amount to stop 
payment. Staff Service Assoc. v. Midlantic National 
NSAI RE 06ers aresele eo inii a BiENd Tis Sekeve rs (oie o,hats aseiniveee SIS AG 421 


Negligence. Lending institutions such as defendant, 
which sold the printing press that injured plaintiff, do 
not have a duty to use reasonable care to see to it that 
items that come into their possession because they were 
collateral for unpaid loans are not potentially danger- 
ous to those who will foreseeably use them, and 
defendant’s motion to dismiss is granted.Law Div. 153 


BICYCLING 

Infants. Negligence. Bicycling is not such a hazardous 
activity as to warrant applying an adult standard of 
care to a minor, and the trial judge properly charged 
the jury that defendants conduct in injuring plaintiff 
with his bike was to be evaluated by the standard of 
care applicabel to a person of “similar age, judgment 
and experience”; however, it was reversible error not 
to charge that a violation of N.J.S.A. 39:4-66 (failure 
to stop before emerging from a driveway) and/or 
N.J.S.A. 39:4-66.1 (failure to yield to a behicle 
approaching on the street), if found, should be 
considered by the jury (along with all the other relevant 
circumstances) in arriving at its ultimate determination 
on negligence; there is no conflict in the two charges. 
Schomp v. Wilkens. App. Div. ................ee0- 349 


BOND ACT 

Since the asphalt company did nothing more than 
supply the paving contractor with a specific grade of 
a standard product that could readily have been 
obtained wlsewhere, the trial court correctly held that 
the claimant under the performance bond issued on 
the public paving contract supplied raw material to a 
materialman, not to a contractor or subcontractor, and 
thus was not protected by the Public Works’ Bond Act. 
West Bank Oil Co., Inc. v. Hartford Accident & 
Indemnity Co. et al. App. Div. ................006- 220 


BREATHALYZERS 

An additional element of the offense of refusing to 
submit to a breathalyzer test must be added to those 
listed in N.J.S.A. 39:4-50.4a: operation of the motor 
vehicle; since defendant (who was acquitted of drunk 
driving because of doubt whether he or another had 
been driving his car) was proven to have been an 
operator here, he was not subject to the implied consent 
statute and his conviction is reversed (Grant, which 
did not discuss the issue of lack of consent, is 
distinquished). State v. Gately. App. Div............ 33 


Sentencing. The 1981 amendment continued Bergwall’s 
construction of the enhanced-penalty provision for 
refusing to take a breathalyzer test after a prior 
conviction “under this section,” and N.J.S.A. 39:4-50.4a 
was properly applied here to suspend for two years the 
liceses of defendants, who have prior convictions for 
drunk driving, although not for refusal. State v. 
I oo ca vs nnn ocece coennueuesses 450 


BRIBERY 

Intoxication. Self-induced, non-pathological intoxica- 
tion is not a defense unless it negatiives an element 
of the offense, and the trier of fact could properly reject 
the defense here and convict defendant of bribery 
because his conduct in offering $400 and a wristwatch 
if the police would release him from custody and not 
charge him with drunk driving evidenced an awareness 
of his situation and a farily high level of reasoning 
coat his intoxication. State v. Merlino. App. 

BOE cache iA ahoivcare'e einen a phetRsk a 15ts aoe dR eWiAco ie RARE RE OiED 1 


BUILDER’S REMEDIES 
Municipal land use. Plaintiff's project is contrary to 
sound land-use planning and thus it cannot qualift for 
a builder’s remedy; although Jan. 1, 1985 came and 
went without a new SDGP, the trial court can continue 
to use the purposes underlying the growth classifica- 
tions to forbid this proposed largescale development 
in the middle of an essentially rural farm area in a 
predominantly undeveloped community. Orgo Farms 
: Greenhouses, Inc. et al v. Colts Neck Tp. et al. Law 
De eee cok cee ok a Cab eee ede ee a 71 


BULK SALES 

Defendant, which did not comply with the notice 
provision of N.J.S.A. 12A:6-105 or pay the consideration 
for the bulk sale into the County Court and give written 
notice thereof to the transferor’s creditors pursuant to 
12A:6-106 (although the purchase price was applied to 
the transferor’s debt to a secured creditor through the 
bakruptcy court), may be ordered to satisfy the debt 
the transferor owes the plaintiff, an unsecured creditor, 
but only to the extent of the fair value of the goods 
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BULK SALES (cont’d) 


transferred. Sbar’s Inc. v. NJ Art & Craft Distributors, 
SE) PROM s sire 8% 06 V Ns 455000 CeCe eee due reiNenwes 285 


BURDENS 

The Code does not provide that the passion/provoca- 
tion defense, which can reduce a murder charge to 
second-degree (reckless) manslaughter, may be invoked 
to reduce first-degree (aggravated) manslaughter to 
second-degree manslughter; even though defendant, 
charged with murder, was convicted of first-degree 
manslaughter, the charge to the jury imporperly 
suggesting that the defendant bears a burden of 
proving a reasonable provocation beyond a reasonable 
doubt was reversible error (the model jury charge should 
be revised to conform more closely to Powell). State 
oe err rere rer 483 


Sentencing. The State may introduce evidence to 
establish “a substantial likelihood that defendant is 
involved in organized criminal activity” in order that 
the sentencing judge may condider that fact, if found, 
as an “aggravating circumstance,” N.J.S.A. 2C:44- 
1(a)(5), notwithstanding that the offenses of which 
defendant has been found guilty have no relationship 
to organized crime; the appropriate burden of proof at 
a sentencing hearing is “clear and convincing 
evidence.” State v. Merlino. Law Div. ............. 564 


CABLE TV 
The BPU’s rejection of the township’s request under 
N.J.S.A. 48:5A-30(C) to charge the franchisee more than 
the 2% of gross revenues derived from services within 
municipal borders authorized by (a) is supported by 
‘the record, and its conclusion that fee, being “in lieu 
of all other...municipal license fees,” bars the fees for 
road-opening permits charged here is correct; if the fee 
is insufficient to defray the cost of regulating and 
supervising the franchisee’s excavation of roads 
incident to its operation of a cable TV system, the 
twonship may petition for a higher rate. Middletown 
v. Storer Cable Communications, Inc. App. Div. ..312 


CAFRA 

The Coastal Area Facility Review Act is to be liberally 
construed; defendants’ deluxe beach cabanas are 
reasonably susceptible of being considered in the same 
category as motel units, and the trial court’s refusal 
to enjoin defendants, at DEP’s request, from building 
25 or more of them without a CAFRA permit is reversed. 


DEP v.Stavolla. App. Div. ......0ccscseccee ces ees 516 
CENSURE 

Judicial Committee Seeks Censure of Essex Judge, by 
i eu ieee na dceneenwdawawe 303 
CHARITABLE IMMUNITY 

Heffelfinger v. Morristown et al. Law Div. ........ 691 


Nothing in this record supports the conclusion below 
that plaintiff partook of or experienced some benefit 
from the charitable corporation’s benefactions as she 
waited outside to accompany and, perhaps, assist her 
boyfriend in transporting his sister home from the 
cerebral palsy center; vesting plaintiff with beneficiary 
status would require an extension beyond Boeckel 
unjustified by N.J.S.A. 2A:53A-7 or any decisional law, 
and the summary judgment in the center’s favor is 
saseueee. Harrington v. Clara Maass Hospital. “7. 
iv. 


CHECKS 

Although the check paid by defendant commercial bank 
was in violation of its deposit contract with plaintiff 
savings bank, because it had only one authorized 
signature instead of two, and that negligence was the 
proximate cause of plaintiff's loss by misappropriation, 
this suit for the amount of the check is barred by 
plaintiff's failure to notify defendant within the one- 
year period required by N.J.S.A. 12A:4-406(4); that 
statute’s definition of “unauthorized signature” is 
interpreted here to include a missing signature. 
Provident Savings Bank v. United Jersey Bank. ye 
1 | TR a ln Pp a ae gen rg Mr nas aka re 


CHOICE OF LAW 

Interspousal immunity. A very close question as to 
choice of law is involved here, but the prior, unreported 
Appellate Division determination has become the law 
of the case: Florida’s doctrine of interspousal immunity 
precludes the Florida resident’s claim against his wife, 
who was driving the car in which he was injured in 
New Jersey. Veazey v. Doremus. App. Div. ........ 48 


eee eer eee eee ewer e reese eeeeseeeeeeeeeeeeeeeeees 


Usually, the Heauner test, the fact that defendant 
manufactured the allegedly faulty machine in New 
Jersey does not create an interest sufficient to apply 
its two-year statute of limitations to, this case, where 
the cause of action arose in Louisiana and the parties 
were all present in that statute or amenable to its 
jurisdiction; the judgment of dismissal borrowing La.’s 
one-year statute of limitations, which has expired, is 
affirmed. Seals v. The Langston Co. App. Div. ....516 


CIVIL COMMITMENTS 

Administrative procedure. Although the challenged 
regulations pertaining to the hospital privileges of 
patients discharged pending appropriate placement are 
reasonable, they should be adopted in accordance with 
the APA; Avant v. Clifford is distinguished because 
a program for privileges is not as vital to the operation 
of a psychiatric hospital as disciplinary rules governing 








inmates are to penal and correctional facilities. K.P. 
et al v. Albanese et al. App. Div. ................... 69 


CIVIL PROCEDURE ' 

Although the designation in the complaint, under R. 
4:26-4, of the fictitious defendant as the “manufacturer 
of the machine” that injured plaintiff could have been 
more precisely drawn to set forth that it also applied 
to the manufacturer of any components, it would have 
been sufficient (had it been retained) to justify the 
subsequent specific identification of the manufacturer 
of the defective timer as a defendant in the sixth 
amended complaint after the statute of limitations had 
run (Lawrence v. Bauer distinguished); for the future, 
however, a plaintiff injured in an industrial accident 
should at least name as fictitious parties (if their 
identities are unknown) those entities that designed, 
manufactured and maintained the subject machine and 
its component parts, and should allege in the body of 
the complaint (in general terms if necessary) the cause 
of action against them. 

--If the employer had complied with the rules of 
discovery, plaintiff would not have discontinued the 
fictitious-party designation when adding the name of 
the manufacturer of the machine (and would have 
joined the manufacturer of the defective timer well 
within the period of the statute of limitations); under 
these singular circumstances, which include the 
acknowlegement of the manufacturer of the timer that 
it has not been prejudiced, justice requires that R. 4:26- 
4 be relaxed so that the sixth amended complaint relates 
back to the original complaint. Viviano v. CBS Inc. 
es ES is os oa bodies vee edassukoece sancuws 315 


Employment relations. Illegal conduct by employers in 
paying employees “under the table” should not deprive 
survivors of benefits properly coming from an insu- 
rance company; here, where the case was decided on 
whether plaintiff's son was a paid employee when he 
was killed in a car accident, rather than whether he 
occupied the general status of an income producer, and 
difficult-to-obtain evidence of his “off the books” 
employment is not available, substantial justice 
requires a new trial to permit the introduction of 
additional evidence. Langley v. Allstate. App. Div. 451 


In New Jersey, a counterclaim does not bar the entry 
of asummary judgment which may be a final judgment 
if the court so certifies but, in view of the mandatory 
nature of the counterclaim here and the uncertainty 
as to whether (if successful) it would eclipse or merely 
diminish plaintiff's recovery, no final judgment will 
be entered for plaintiffs; however, if they show that 
the amount defendants claim is substantially less than 
the amount of their judgment and that assets may be 
dissipated by defendants before the counterclaim can 
be resolved, the court may issue a restraining order 
and make the interlocutory judgment a lien on 
defendants’ property, giving it an effect siminlar to a 
final judgment on which execution can issue without 
thereby making it appealable and wthout preventing 
a setoff if defendants prevail on the counterclaim. 
Halpern et al v. Tannenbaum et al. Law Div. ..... 156 


It is not clear how plaintiffs were expected to deny 
defendant’s factual allegations of which they saw they 
were unaware, except by saying that they were unaware 
of them; since the facts were all in the possession of 
defendant, it was unreasonable to expect plaintiffs to 
controvert them without discovery and defendant 
should not have been granted summary judgment. 
Robsac Ind., Inc. et al v. Chartpak et al. App. Div. .68 


It was sensible, economical and expeditious for 
defendant to seek an opportunity to be heard on the 
question of making the reduction in alimony payments 
retroactive by an R. 4:50-1 motion (an R. 4:49-2 motion 
to amend findings would have been even better 
procedure) addressed directly to the trial court, which 
should not have held that his exlusive remedy on that 
issue was by way of appeal. Calcaterra v. Calcaterra. 
MTSE sc PRN ona NA ae on pha clase Gt aG Aine AO 518 


Landlord and tenant. R. 4:50-1 and all of the equitable 
doctrines it embraces are applicable to the Special Civil 
Part and, under the circumstances here, defendant’s 
motion to vacate the default judgment of possession 
should have been granted. Olympic Industrial Park v. 
a SS 5 os vate con nan acsse Coxe decta 794 


Matrimonial law. The increasingly frequent practice 
of filing motions for “reconsideration” of a prior order 
at the trial court level is without basis in the rules, 
is duplicative of court time and legal fees, and is 
inappropriately employed by dissatisfied litigants 
when their proper remedy lies in appeal; plaintiff's 
motion, which claims that it was inequitable to order 
that each party pay half of their children’s college 
expenses but proffers no new facts or circumstances, 
is denied. Michel v. Michel. Chancery Div. ........ 692 


Medical malpractice. Since plaintiff's complaint, 
alleging negligence in that wire sutures used in surgery 
were not removed, did not raise the issue of informed 
consent, and her factual and legal contentions attached 
to the pretrial order did not develop it, the trial court 
properly precluded her from developing that theory 
during trial; nothing in her experts’ reports suggest a 
duty to disclose the type of suture to be used or that 
using wire, instead of catgut or nylon, raises medically 
recognized risks that must be disclosed to the patient. 
Nicholl v. Renman. Ape. Div, .....600000ccscccces 855 





Medical malpractice. The order of the Law Division 
denying a new trial is reinstated since the jury’s finding 
of no negligence on the part of the operating room 
doctors was sufficiently supported by the proofs; also, 
there was no proof that the third defendant had a duty 
to be in the operating room. Whitfield v. Blackwood. 
IDG, 6 seine ctecisedaeees keene +0eeeeepeen 271 


Ordinarily, the swift movement of cases serves the 
parties’ interests, but the court’s disinterested shepherd- 
ing function was abused here by unnecessarily closing 
the courtroom doors to a litigant whose only sin was 
retaining a lawyer who delayed filing an answer during 
settlement negotiations; until courts have exhausted 
means of performing their shepherding function that 
do not terminate or deeply affect the outcome of the 
case they ought not bar the way to the courtroom, and 
the denial of defendant’s unopposed motion to permit 
the late filing of an answer was a mistaken exercise 
of discretion. Audubon Volunteer Fire Co. No. 1 v. 
Chrarch Constr. Co. Age. DIG: oo... ccscscssesvcces 450 


Public employment. N.J.S.A. 40:14-150 was enacted to 
protect public employees not in civil service from 
arbitrary or biased action of municipal officials by 
providing a right to a de novo hearing in the Law 
Division upon a conviction for breach of discipline; the 
1981 amendment does not limit de novo hearings to 
the record before the disciplinary board but specifically 
permits either party to supplement the record with 
“additional testimony,” and the trial judge erred in 
precluding the dismissed police officer from presenting 
additional testimony. 

—Since the mayor and council had not implemented 
N.J.S.A. 40A:14-118, as amended in 1981, and the 
ordinance established the authority to hear charges 
against police officers in “the director” or a board of 
discipline selected from the members of the police force, 
the mayor and council were without authority to 
conduct the hearing under which plaintiff was 
dismissed. Grasso v. Glassboro Council et al. App. — 
SO TOs ee TRO er Re ee 1 


Since the amended zoning ordinance merely corrected 
a technical inadequacy, and its operative terms (which 
the trial court had ruled arbitrary and capricious 
because it affected only plaintiff's property, and 
unconstitutional because it and no relation to the public 
welfare) remained unchanged, and there does not 
appear to be a need here for additional facts, the 
Appellate Division’s “time-of-decision rule” remand to 
the trial court was unwarranted; also, the exhaustion- 
of administrative-remedies requirement is inapplicable 
here, and the Appellate Division incorrectly ruled that 
the trial court should not have determined the 
constitutional claims because plaintiff ahd not applied 
for a variance; the matter is remanded to the Appellate 
Division to review the merits of the trial court’s 
ona Riggs et al v. Long Beach Tp. Supreme 
Ee 7 SP re PET eRe ee 0. 


The hostility between the 25% shareholder and the 
trustees of the liquidating trust could not provide a 
proper basis for the summary order of removal, which 
requires a court determination of whether the atmos- 
phere of hostility has interfered or will interfere with 
the proper administration of the trust and the interests 
of its beneficiaries; an erroneous judgment removing 
the appointed trustees would allow plaintiff to defeat 
the vote of the majority of stockholders, and the matter 
is remanded for a plenary hearing. Wolosoff v. CSI 
Liquidating Trust et al. App. Div. ................ 249 


CIVIL RIGHTS 

Assessments. Attorney’s fees. Plaintiffs are entitled to 
counsel fees and costs, including fees for expert 
witnesses, in this successful suit, which included claims 
under the Civil Rights Act, to set aside local assess- 
ments that were excessive and therefore a Fourteenth 
Amendment deprivation of property without due 
process of law. Bung’s Bar & Grille, Inc. et al v. Florence 
We OE, CAP TINE, ais 55s 14d da vd mccw ona oeeeereeee 12 


CIVIL SERVICE 

Equitable principles mandate that appellant be made 
whole by awarding him all that he would have been 
clearly entitled to, including vacation-leave and sick- 
leave credits, had he not been wrongfully discharged 
from state emplymetn; James is not followed here and 
N.J.A.C. 4:1-5(a), which codified the decision, is invalid 
as a matter of law. Eaddy v. Dept. of Trans. App. Div. 
sve oe'n's 0 104l dowecu tented ducau thes cs ar ae 761 


The township adopted civil service statutes in a 
referendum and subsequently established a municipal 
utilities authority; the Legislature intended civil service 
law to apply to those MUA emplyees who are not 
specifically exempted by N.J.S.A. 40:14B-18. In re 
Pemberton Tp. MUA. App. Div. .................. 183 


COMMERCIAL CLAUSE 

N.J.S.A. 48:4-20, which exacts an excise tax for each 
mile of bus epacetions on the highways of NJ in 
connection with the inerstate transport of passengers, 
discriminates against inerstate commerce in violation 
of the commerce clause because no tax is imposed on 
intrastate mileage traversed in regularly scheduled 
passenger service provided under the authority of the 
Public Utilities Commission. Continental Trailways v. 
Dir. Div. of Motor Vehicles. Supreme Ct. .......... 843 


CONDEMNATION 
Franchises. Jersey City Redevelopment Agency v. 
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CONDEMNATION (cont’d) 
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Leases. NJ Comm’r of Trans. v. Jan-Mar, Inc. et al. 
RERUN. Series tes ork Bs on bk eres isi Gre wee UM IOUOTEN AAMT 608 


N.J.S.A. 20:3-6 requires the State to disclose its complete 
appraisal information during pre-litigation negotia- 


tions. NJ Comm’r of Trans. v. Hancock et al. App. .~* 
COMPARABLE WORTH 

Comparable Worth Doctrine--the Courts Say No, by 
EN CS ono wc F655 Oh. 65 40 bacco eokenee heer 33 
COMPETITION 

The Inevitability Doctrine, By Jeffrey W. Lorell ...171 
CONSUMER FRAUD 


Defendant, which custom built the new tow truck 
bought from it by plaintiff (which is in the business 
of towing motor vehicles and selling motorcycles, etc.) 
disavowed responsibility for the nechanical failure 
attributable solely to it; this breach of warranty, 
unjustified and offensive as it may have been, does 
not equate with consumer fraud and the damages 
should not have been trebled. D’Ercole Sales, Inc. v. 
Fruehauf Corp. et al App. Div. ................... 252 


Insurance. Pierzga v. The Ohio Cas. Group of Ins. Co. 
RM Freeh hgh kha ses voce we ces oa day ou cee 688 


The Consumer Fraud Act does not apply to the isolated 
sale of a one-family residence by its owner. DiBernardo 
7, NS os 8S iyi escctiwecdcsswers' s 453 


CONTRACTS 

Where the parties are not on an equal footing and one 
has acted in bad faith (here, by allegedly not disclosing 
that the State had riparian claims on the land leased 
by plaintiff, making it impossible for plaintiff to obtain 
the permits necessary for the proposed use), that party 
will not escape liability on the contract even though 
the other party has failed to satisfy a condition 
precedent (here, obtaining the permits); summary 
judgment (for defendants) should not have been 
granted in this case bacause there are factual matters 
in dispute. Allstate Redevelopment Co. v. Summit 
Ie MM: 6-5 saat cea witness occsesauenenaeone 517 


CORPORATION BUSINESS TAX 
Doing business. Due process. Thomson-Leeds Co., Inc. 
v. Taxation Div. Director. Tax Ct. ................. 94 


Net worth. Indebtedness. Toys “R” Us, Inc. v. Taxation 
PIV DIMOU VAR CGS aos 6nd fo. 6. 050 5:5 0-019:o:0inho. Who sinters 87 


Taxes. Under NJSA 54:10A-4(k)(1) which excludes from 
a corporate taxpayer’s net income 100 percent of the 
subsidiary of which it has “80 percent or more 
ownership of the investment” it is permissible for the 
corporate taxpayer and another, wholly-owned subsi- 
diary to aggregate the stock that they own in the 
dividend-paying subsidiary to satisfy the 80 percent 
ownership test. Intnt’] Flavors & Fragrances v. Dir. 


Div. of Taxation. Supreme Ct. ................00.. 634 
Taxes. Amerada Hess Corp. v. Dir. Div. of Taxation. 
a Ain gin og te Rouenee aren 760 
COUNTIES 

Elections. Kelly v. Burlington Cty. Bd. of Elections. 
I aa geek cab b ceSAwO OAL aK SOREL 565 
COURT ATTENDANTS 


First amendment. Issue activity is political activity; 
balancing the relationship of the employee to the judge 
against the realistic likelihood that her community 
activites will become the focus of public controversy, 
this employee of the sheriff's office may not serve on 
governmental boards and bodies, or as an officer of 
nonprofit associations that influence governmental 
policy making, while serving as a courtroom officer. 
In re Randolph. Supreme Ct. ..................... 271 


COURTS 

Fees. Municipalities. Where, as here, a court invalidates 
an ordinance for imposing an excessive license fee, it 
may not then set the proper fee because that would 
intrude on the legislative prerogative. Automatic 
Merchandising Council of N.J. et al v. Edison Tp. App. 


ge nee eg Be OR ee A pe yay oP Spe ns SA. 70 
CREDITOR’S RIGHTS 

Foreclosures. Morsemere Federal Savings & Loan v. 
I ee, caus vcs enon beter edbcken bes 520 
CRIMINAL PROCEDURE 


In this unusual situation, the murder trial in which 
the defense was insanity should have been adjourned 
because of the pervasive publicity given to the verdict 
of “not guilty by reason of insanity” in the Hinckly 
trial for the attempted assassination of President 
Reagan and, when the publicity had subsided, if a 
searching voir dire of potential jurors indicated a 
pervasive prejudice against the insanity defense, a 
prequalified panel, free of that taint, could have been 
assembled; since the trial judge failed to insure that 
the jury in this case was untainted by prejudice caused 
by that publicity, the murder conviction is reversed and 
the matter is remanded for a new trial. State v. 
SE, MUS Gs vc cnccdc coveccscudncevice 348 





An opening should set forth a succinct statement of 
what a party proposes to prove but trial judges should 
resist dismissals based on deficiencies in the prosecu- 
tion’s opening; the better course here would have been 
to permit the State to reopen but, although possibly 
mistaken, these dismissals operated to acquit defend- 
ants and, since the jury had been impaneled and sworn, 
jeopardy has attached and the State’s appeal is barred 
(even though the jury has not been officially dis- 
charged). State v. Portok et al. App. Div. ......... 280 


Indictments. State v. Muscia. App. Div. .......... 484 


Since the function of the prosecutor’s opening state- 
ment is to advise the jury of the State’s case, a failure 
to set forth sufficient facts in it regarding the 
defendant’s guilt is not fatal and cannot be a basis 
for granting a motion to dismiss; moreover, R. 3:18- 
1 does not permit a motion for acquittal after the State’s 
opening, only at the close of the State’s case. State v. 
I HE GM oi cise vdcenseedsecteeseenus 609 


The five-year limitations period for filing petitions for 
post-conviction relief is not tolled by direct appeals; to 
the extent that State v. Hale is inconsistent, it is not 
followed here. State v. Dillard. App. Div. ......... 855 


CUSTODIA LEGIS ; 

Even though the responsibilites of the court-appointed 
fiduciary-receiver had been limited, the Berry’s Creek 
property in the custody of the law when the agreement 
for its sale was negotiated and executed, and all of the 
parties knew or should have known that it could not 
be sold without prior court approval; the judgment 
declaring the contract of sale a nullity is affirmed. 
Wilzig v. Sisselman. App. Div. ................... 857 


CUSTODY JURISDICTION } 
In personam jurisdiction of the Florida defendant is 
not required under the UCCJA to entertain the 
application of plaintiff, a New Jersey resident, to 
modify the Florida court’s visitation order, providing 
that notice and an opportunity to be heard are given, 
as required by N.J.S.A. 2A:34-32 and -33. ro 
--The Family Part correctly held that it has jurisdiction 
in this case because New Jersey has become the 
children’s home state and the Florida court has now 
declined to exercise jureisdiction on the ground that 
New Jersey is the more appropriate forum. Genoa v. 
EO Soca ccciesueveNwebeseesnncets 187 


DAMAGES 

Instructions. Taxes. In personal-injury actions (as well 

as in wrongful-death actions) the jury must be 

instructed, upon request, that a damage award is not 

subject to either federal income tax or New Jersey gross 

moempe tax. Bussell v. DeWalt Products Corp. ~~. 
Deeg tat ici SEO Aha rae Sr ORV tar gloiale Bytes dieha rath ove Oe 2 


Pleadings. Lang v. Baker. Supreme Ct............. 535 


Retroactivity. Welfare. The April 9, 1985 amendment 
to N.J.S.A. 44:10-4(a), which excludes from reimburse- 
ment to county welfare agancies all compensatory 
damages awarded for a minor’s personal injury, applies 
to all such tort-claim distributions made on or after 
that date, regardless of when the cause of action 
accrued. Hart v. Fox. Law Div...................... 72 


DEATH BY AUTO 

Drunk driving. Double jeopardy. Defendant’s guilty 
plea constituted a waiver of his assertions under the 
Interstate Agreement on Detainers as to that indict- 
ment and the trial judge’s denial of his motion to 
dismiss the other indictments is affirmed; a defendant 
cannot request speedy trials in various jurisdictions 
simultaneously and then complain that his Sixth 
Amendment rights haveen violated by the absence of 
Soeenperenaes dispositions. State v. DeLuca. “pp. 

eae eae each as Ten AOE RKO bhabCKOeLOe PRESS OE 


Motor vehicles. Since the proofs in the death-by-auto 
case wnt to the element of recklessness and were limited 
solely to matters dealing with defendant’s intoxication, 
and the jury that acquitted her did not indicate a 
specific finding as to intoxication, principles of double 
jeopardy bar her further prosecution for driving while 
intoxicated. State v. Loyle. App. Div............... 759 


DEATH PENALTY 

The death of the victim is insufficient to trigger 
aggravating factor N.J.S.A. 2C:11-3(c)(4)(f), but the 
evidence that the victim knew the defendants is 
sufficient, on this pretrial motion to dismiss, to support 
the State’s allegation that they murdered him ,during 
the robbery and burglary to prevent him from 
identifying them; “another offense” is construed here 
to include the underlying ¢ ..mes committed prior to or 
during the homicide. 

—“Of his own conduct” in N.J.S.A. 2C:11-3(c) applies 
to a joint beating, and it is for the jury to decide which 
members of the group who participated in the murder 
committed the act by his own conduct. 

--In the case here of the defendant whose trial has been 
held, the jury’s finding that he had knowingly 
committed the murder was sufficient for his conviction 
for murder; the fact that the jury was unable to decide 
whether he had committed it by his own conduct merely 
precluded the death penalty, and the State may not 
retry him on that count. State v. Moore. Law Div. .143 


DEFAMATION 
Where, as here, the trial judge found the letters to a 





paper capable of being read only as nondefamatory, 
she properly granted summary judgment to defendants; 
so long as citizens speaking out on matters of public 
concern state the facts fairly, theri opinions should be 
protected. Karnell v. Campbell. App. Div. ......... 416 


DEFENSE OF ANOTHER 

The “provocation” limitation to the defense of self- 
defense does not apply with respect to the use of force 
for the protection of another in the absence of proof 
that the defendant knew that that other person has 
provoked the attack; 2C:3-5(a) provides justification 
where the actor reasonably believed that the other 
person was threatened and that intervention was 
necessary, and used only an appropriate degree of force. 


SET, SI: FHI BIST onc cece vccnvensvussewes 794 
DETAINERS 

Speedy trial. State v. Binn. App. Div. ............. 758 
DISABILITY LAW 

Advances in Rehabilitation, by William A.B. 
INS oop oun sao cadkceedencaxasvobenneesased 59 


Personal Injury, Vocational Rehabilitation, and 
Independent Living, by Herbert D. Hinkle.......... 59 


Squeo v. Comfort Control Group, by Eugene Squeo .59 
Structured Settlements, by Linda D. Headley....... 59 


DISCOVERY 
Fees. Johnston v. Connaught Labs. Law Div. ..... 565 


The testimony of plaintiffs expert witnesses could not 
be limited to the content of their reports simply because 
those reports had been furnished in discovery here, 
where the interrogatories propounded by defendants 
followed Form A in hook II to the Rules of Court, 
which merely requests a copy of any expert’s report 
and, therefore, does not produce admissions by a party 
that can be used to limit the expert’s testimony at trial. 
Skibinski v. Smith et al. App. Div. ................ 484 


DISCOVERY RULE 

The discovery rule is applicable to cases involving a 
demand for arbitration under a construction contract 
where the allegation is that where the allegation is that 
the damage or injurty lay hidden for a time but, once 
a party knows it ahs been injured and knows the 
identity of the party that caused the injury, the 
applicable period of limitations (here, six years) 
commences to run; it is not necessary to know the extent 
or exact cause of the injury and arbitration is enjoined 
here, where the party seeking it knew of the leakage, 
and that it was attributable to the contractor, years 
before the “hidden causes” were discovered in the wall 
cavities. Torcon, Inc. v. Alexian Bros. Hospital et al. 
IN ig ws bx 00 deneeee 40 an ace Seuvenenbeee 47 


DISCRIMINATION 
E.E.O.C. v. Franklin and Marshall College. 3rd Cir. 35 


Employment. Race. Limitations of actions. Goodman 
and United Political Action Committee v. Lukens Steel 
MOS AMERY oso cisicsasers AotaspiCH oR ea wa Coals Sa mato 145 


Nothing in the previous opinion in this case suggests 
that redress should be denied in the absence of proof 
of instances in which unmarried cohabitating em- 
ployees were treated differently from plaintiff, who 
claims that his firing was improperly based on his 
married status and defendant’s antipathy to his 
adulterous relationship; plaintiff made out a prima 
facie case and, had defendant’s motion to dismiss been 
denied as it should have been and defendant been 
required to articulate its allegedly legitimate nondis- 
criminatory explanation for the firing as part of its 
case in defense, he would have had the opportunity 
provided by McDonnell Douglas to further denonstrate 
that it was a pretext, in addition to arguing from the 
anoence already before the court. Slohoda v. UPS. — 
Orca cys Cada cae akeeR Ou ee cis cae R Tae eeen eiked 


Public employment. The health benefits claimed by the 
retirees of the county welfare board (which has been 
abolished by the county under OCCA are not past due 
and owing, and therefore did not vest and cannot be 
considered “rights” (nor were they the subject of a 
collective bargaining agreement); thus, they are subject 
to modification or termination at the discretion of the 
county, which correctly concluded that, since no other 
county, which correctly concluded that, since no other 
county retirees receive such payments, it would be 
discriminatory under N.J.S.A. 40A:10-23 to continue to 
make them to plaintiffs. Gauer v. Essex Cty. Div. of 
ME CIERUA. VOU? CUE... ss 50 ocak hese oe nnkss cause he 48 


DOGS 

Negligence. The jury should have been permitted to 
decide whether the presence of a customer’s dog tied 
to a pole near the entrance to defendant store posed 
a foreseeable and unreasonable risk or likelihood of 
harm to its invitees; the infant plaintiff need not prove 
that the dog had bitten someone previously or is 
otherwise vicious. Nakhla v. Singer-Shoprite. App. 


WN, <dcc coca Ws cuadevd obec) s tiavaeteeneereetrortekt 251 
DOING BUSINESS 

Corporation business tax. Due process. Thomson-Leeds 
Co., Inc. v. Taxation Div. Director. Tax Ct. ......... 94 
DOUBLE JEOPARDY 


Restitution. State v. Rhoda. App. Div.............. 487 
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DOUBLE JEOPARDY (cont’d) 
Sentencing. State v. Womack. App. Div............ 488 


DRUGS 

There is no constitutional impediment to N.J.S.A. 24:21- 
19.1 et seq., the legislative effort to meet the porblems 
caused by the proliferation of “look-alike drugs” by 
prohibiting their manufacture, sale or possession with 
intent to distribute. State v. Sharkey. App. Div...... 41 


DRUNK DRIVING 

It is not necessary to decide whether Berkemer 
retroactively bars defendant’s statements following his 
arrest because his conviction for drunk driving rested 
on his physical impairment, as observed by the Law 
Division judge on the videotapes, independent of any 
—, interrogation. State v. Favoccia. >. 

RR Gt oer rere rer ere ee 


N.J.S.A. 39:4-50(a) establishes a violation where an 
established test produces a reading of 10 per cent blood 
alcohol or greater at any time after operation of a motor 
vehicle so long as there has been no further ingestion 
of alcohol between the operation and the testing; proof 
of the blood alcohol level at the exact time of operation 
is unnecessary. State v. Tischio. App. Div. ........ 724 


Search and seizure.Here, where the car accident and 
the arrest occurred in New Jersey and the N.J. police 
officer took defendant for emergency treatment to the 
nearest hospital, which was in New York, the admis- 
sibility in defendant’s trial for drunk driving of the 
blood sample obtained without a court order (as is 
required in N. Y. when consent is initially refused) is 
governed by the law of New Jersey; there was probable 
cause, defendant was restrained in a medically 
acceptable way, the officer reasonably believed that he 
was authorized to act as he did, the arrest and incidental 
search were valid, and the motion to suppress is denied. 
State v. Konzelman. Law Div. ..................... 10 


Self-incrimination. Videotapes. Videotape is no more 
testimonial than the still pictures held to be outside 
the privilege against self-incrimination in Schmerber, 
although caution must be exercised, in light of 
Berkemer, to preclude its introduction as an attempt 
by the prosecution to introduce incriminating state- 
ments in drunk driving cases; in this case, excising 
statements made by defendant under questioning 
without the safeguards of Miranda, his videotaped 
belligerent and antagonistic demeanor is admissible 
and his intoxication is proven beyond a reasonable 


doubt. State v. Bottomly. Law Div................. 424 
Videotapes. State v. Nece. Law Div................ 564 
DUE PROCESS 


Corporation business tax. Doing business. Thomson- 
Leeds Co., Inc. v. Taxation Div. Director. Tax Ct... .94 


EDUCATION * 

Administrative law. N.J.A.C. 6:28-3.5(e)(8) impermissi- 
bly narrows the language and policy of N.J.A.C. 18A:46- 
6 by requiring the handicap to be “serious” for a child 
to be eligible for special services and, like the “sufficient 
written documentation” standard of N.J.A.C. 6:28- 
3.5(d) for terminating special services (which runs 
counter to federal and state enactments), it could 
survive only if everyone agreed that it means something 
other than what it says; both regulations must be set 
aside. In re N.J.A.C. 6:28. App Div. ................ 41 


E.E.O.C. v. Franklin and Marshall College. 3rd Cir. 35 


Insurance. Meeker Sharkey Assoc. Inc. v. National 
Union Pire-Ins::Co-Aan. DIV; « occ000 cece ees cesses 761 


Private schools that choose to receive handicapped 
public school students under Ch. 46 must relinquish 
some of the privacy and control over their affairs that 
they would otherwise have under Ch. 6, and the 
challenged regulations (which reflect the State Board’s 
determination that the quality of education provided 
by such schools is directly related to the amount of 
tuiticn that they spend on approved educational costs) 
are not ultra vires, nor are they confiscatory on their 
face; no private school is foreclosed from questioning 
the reasonableness of any regulation as applied to it. 
Council of Private Schools for Children with Special 
Needs v. Cooperman et al. App. Div. .............. 285 


Saturdays and Sundays are not “public holidays” and 
therefore, NJSA 18A:25-3 does not limit the local board 
of education’s managerial prerogative to assign band 
directors to duties on those days. Penns Grove-Carneys 
Point Ed Ass’n v. Penns Grove-Carneys Point Regional 
Soont Dhsteict. Amn. Div... 2... ccecceccccccccceses 860 


The sending-receiving relationship between the boards 
of education of the two districts continues subject to 
the Commissioner of Education’s supervisory power, 
notwithstanding the expiration of their fixed-term 
agreement; withdrawal is subject to the approval 
procedure of N.J.S.A. 18A:38-13. Merchantville Bd. of 
Ed. v. Pennsauken Bd. of Ed. et al. App. Div. ....... 22 


Veterans. Camden Cty. Vocation Tech. Ass’n v. 
Camden Cty. Voc. Tech. Bd. of Ed. App. Div....... 562 


Where, as here, an employment increment has been 
withheld for good cause under N.J.S.A. 18A:29-14, the 
local board of education is not obliged to restroe the 





tenured teacher to the step on the salary guide to which 
her training level and years of education would 
otherwise entitle her; petitioner’s remedy may only be 
found in the favorable exercise of discretion by the local 
board, and its denial here is affirmed. Cordasco v. East 


Ce TI. OT TE: FAD, TRY. on occ icc cccccicccccses 285 
Workers’ compensation. Forgash v. Lower Camden Cty. 
ord ofr <0) BR 2) 276) 2 aR eon PA ae A 761 
ELECTIONS 


A group organized to secure signatures to force the 
recall election of a mayor is a political committee within 
the meaning of N.J.S.A. 19:44A-3(i) and is subject to 
the reporting requirements of the NJ Campaign 
Contributions and Expenditures Reporting Act; this 
decision is given prospective application only. NJ 
Election Law Enforcement Comm. v. Citizens to make 
Mayor-Council Gov’t Work. App. Div.............. 825 


Counties. The Board of Elections is responsible for 
counting absentee ballots and it is improper to have 
the electronic device used here is not in a room that 
permits the required public counting procedures and, 
since it is therefore impracticable to count the absentee 
ballots electronically, the Board of Elections must count 
them manually, as permitted by 19:53A8d. Kelly v. 
Burlington Cty. Bd. of Elections. Law Div. ........ 565 


The laudatory, uncritical profiles of appellants, the 
three members of the local board of education running 
for re-election, on the gront page of the newsletter 
published by the board of education were campaign 
contributions exceeding $100 in value, and a reporting 
obligation arose under the circumstances of appellants’ 
participation in that coverage coupled with its readily 
foreseeable circulation to every household in town a 
month before the election; the minimal fines of $50 
imposed by ELEC are affirmed. ELEC v. Brown et al. 


NG 2 hc 5G pa hs Beate ksh AGS keh hence aNee 453 
EMOTIONAL DISTRESS 

Medical malpractice. Polikoff v. Calabro et al. App. 
I GRA LESTE EA Ea heh dee . .860 


Plaintiff's suit for the negligent infliction of emotional 
distress against the county and its medical examiners 
because of an incorrect autopsy report, stating that 
thecause of-his son’s death was pneumonitis, and a 
subsequent exhumation and autopsy that determined 
the cause to be four bullets in the head, is dismissed; 
he has failed to establish the elements set forth in Portee 
v. Jaffee and defendant’s are, moreover, immune under 
the Tort Claims Act for their misrepresentations. 
Acevedo v. Essex Cty. Law Div. .................. 352 


EMPLOYEE PIRACY 

The jury’s finding that the manufacturer, in hiring 
away an at-will employee of a service company with 
which it had non-exclusive a agreement, acted in good 
faith, without malice, and without exploiting a 
dominant confidential relationship, precludes liability 
for employee piracy and the judgment n.o.v. is affirmed; 
the cases in which tortious interference has been found 
disclose egregious conduct directed toward the destruc- 
tion of a competitor’s business. Avtec Industries v. Sony 
Corp. of America. App. Div. ............0..eecee0 320 


EMPLOYMENT RELATIONS 

Defendant’s termination of plaintiff's at-will employ- 
ment after plaintiff filed a civil action for the difference 
between the salary he reeeived and what he believed 
had been agreed on did not-violate any clear mandate 
of public palicy, and a balancing of the competing 
interests favors the emplyer; the dismissal of plaintiff's 


suit for wrongful doscharge is affirmed. Alexander v. ° 


I, BR I 6 66.5 divs He cddnica'neassacnceaed 824 


Discrimination. Race. Limitations of actions. Goodman 
and United Political Action Committee v. Lukens Steel 
A ee ete a EO wh cd gaa Cabag ne ke 145 


Equitable estoppel. Crowell v. Transamerica DeLaval. 
ieee le cacins cc Ghana iushehekae oe wus be eke 559 


Labor Law. After the labor contract expired and the 
union members returned to work after the strike without. 
a new agreement, their employment was at will and 
defendant was not subject to a just-cause standard in 
discharging plaintiff; Wooley does not apply here and 
the dismissal of the claim for wrongful discharge is 
armen. McQuitty v. General Dynamics Corp. App. 

BE oleielaiaats Stats Tatar etaia claw ate Nie a wiaG MOLE Pa AG'e em TEASE 23: 


ENVIRONMENTAL PROTECTION 

DEP’s fees under the N.J. Water Pollution Control Act 
are properly related to its overall costs of processing 
and administering all of the permits in the aggregate 
and it cannot be said that an allocation that is roughly 
related to the number of permits in each category 
(industrial, municipal, pod thermal), and does not 
generate disproportionately excessive costs against the 
category members, is invalid as a matter of law; 
although there may be some want of precision, the 
allocation of costs among the dischargers of heated 
effluent into the state’s waterways-may be based on 
the extent of their individual discharge. PSE & G Co. 
et al v. DEP et al. Supreme Ct. .........-.ccccceeess 87 


DEP’s orders closing appellant’s landfill and denying 
a transfer-station permit, because of environmental 
impact, are reasonbly substantiated and will be 
affirmed, but the general debarment of appellant from 





conducting other licensed activities is removed; 
proceedings to examine appellant’s fitness to hod any 
license should be under N.J.S.A. 13:1E-126 et seq. where 
DEP would be required to demonstrate more than has 
been shown in this dispute-ridden record. In re J.LS. 
PRD MUEV sss ice wo ce eee ees Whe -Ci eu sin wie ced eet ote eee 421 


Hazardous waste clean-ups. Injunction. Pre-enforce- 
ment review. Long Pine Steering Committee v. United 
States Environmental Protection Agency. 3rd Cir. .145 


N.J. State Chamber of Commerce v. Hughey. 3rd 
MY braves xdk ss ov ea shores sae erase ee 35 


Utilities. In re Landfill and Development Co. App. 
Be 6-000sseebeee cts onpedeie sss este ae 559 


When a county fails to adopt a satisfactory plan under 
the Solid Waste Management Act, DEP’s exclusive 
remedy is to exercise its own administrative statewide 
planning powers; however, N.J.S.A. 13:1D-9 is 
construed here to authorize DEP to seek a mandatory 
injunction compelling a district to comply with an 
approved plan. Chancery Div; DEP v. Middlesex Cty. 
Bd) Of PYGEHOIGETS CE A: 656656 osc sive ccs ceeeceseer 9 


EQUAL ACCESS ACT 

Private right of action. Schools. Student Coalition for 
Peace v. Lower Merion School District Bd. of School 
DIVECEONS.) TE OME is ooo cieisne sine acevo eee «ov keeles eee 145 


EQUITABLE DISTRIBUTION 
Equitable Distribution of Tax Shelters, by Theodore 
Sager Meth and Karl Theodore Meth................ 8 


ETHICS 

Attorneys. Respondent, whose conduct demonstrates 
that he does not comprehend his professional obliga- 
tions or understand the concept of conflict of interest, 
is guilty of unethical conduct and a one-year suspension 
is appropriate punishment. In re Arthur D. Reiss of 
Gree rer ere a 181 


Attorneys. Respondent knowingly made a false 
certification in court to avoid liagiliry on a promissory 
note he had signed, a fourth-degree crime and grave 
misconduct that directly undermines the administra- 
tion of justice; taking into acount all of the relvant 
circumstances, including his previously unblemished 
reputation, the interests of the public and the profession 
will be properly served by his suspension for three 
years. In re Alexander Kushner. Supreme Ct....... 152 


EVIDENCE ; 

Comments of counsel on an adversary’s failure to 
produce a witness should be restricted to where the trial 
court has first determined on the record that the 
uncalled witness is peculiarly within the control of, or 
has a special relationship to, the one party and is 
available to that party, and the testimony would 
elucidate critical facts in issue and be superior to that 
already given. State v. Hickman. App. Div.......... 46 


There was probable cause for the police to enter 
defendant’s apartment and arrest him without a 
warrant because he had been seen entering the building 
after the armed robbery and was a potential danger 
to others; even had there not been such probable cause 
the Mapp or Wong Sun doctrines would not apply to 
exclude the victim’s identification of defendant at trial 
because it derived from a firm recollection of him at 
the crime scene, unaffected by any subsequent police 
conduct. State v. Davis. App. Div................... 46 


The victim’s letter expressing fear that his wife would 
harm him was not admissible uner Evid. R. 63(12) at 


sher trial for his murder and, because of its compelling 


nature and the prosecutor’s repeated and lurid 
references to it in his summation, her conviction must 
be reversed; although aboiding some of the archaic 
niceties of the hearsay preclusion in favor of a rule 
dependent only on special guarantees of reliablity has 
much to commend it, institutional constraints preclude 
the Appellate Division from taking such a course here. 
Se eB Bn vues cine og 0ceads cued 485 


Whether a State Police forensic chemist’s laboratory 
report identigying a substance as marijuana may be 
admitted as either a “business entry” or as a “report 
and finding” of a public official pursuant to the hearsay 
exceptions in Evid. R. 63(13) and (15)a cannot be 
determined until proofs have elucidated the “method 
and circumstances” involved in the preparation of the 
report, since the degree of complexity of the procedures 
used in formulating the conclusions expressed is 
critical; although declarant’s status as a public official 
may give rise to a presumption of trustworthiness, the 
concern for reliability remains paramount. State v. 


Matulewicz. Supreme Ct. ............cccsccccccces 115 
EXCLUSIONARY RULE 

ABA Urges Congress Not To Tamper With Exclusion- 
ag eed RR oe Pe 212 


Senate Judiciary Considers Limiting Exclusionary 
Rule (Federal Legislation Series), by Moreland and 
II cs cc cdc dv weveenedcessenchpacteenuiauee 211 


EXPERT TESTIMONY 

The trial court should have left the characterization 
of the severity of the infant plaintiff's facial scar up 
to the jury, and on retrial should not repeat its request 
that the expert witness “rate” it on a scale of one to 
ten. Chavanne v. Clover Financial Corp. App. Div. 350 











Page Six 


NEW JERSEY LAW JOURNAL, THURSDAY, AUGUST 7, 1986 














EX POSTE FACTOR 
Parole. USA ex rel. Forman v. McCall. 3rd Cir. .... 145 


EXPUNGEMENT 

Because they are not law enforcement agencies, the 
NJ Real Estate Comm’n and Dept. of Insurance are 
beyond the reach of the expungement order granted 
appellant; if there is any inequity in permitting a state 
licensing agency to maintian and use records of an 
occurrence else where “deemed no to have occurred,” 
the remedy must be legislative. E.A. v. NJ Real Estate 
ENGL 66 40nd nce e cosvssecccevesnecnns 727 


FALSE IMPRISONMENT 


Shoplifting. An employer has a right to question 
employees but not to imprison them, and detaining 
this 17-year-old department store employee in the 
manager’s office for four hours while charging her 
with complicity in the ringing up of a false refund, 
shouting at her, frightening her and forcing her to 
admit to a theft she had not, in fact, committed was a 
false imprisonment for which the jury awards of 
$10,300 compensatory and $100,000 punitive damages 
were not unreasonable; the Shoplifting Act does not 
apply but, if it did, defendants’ conduct clearly ex- 
ceeded the bounds of the merchant’s statutory privilege 
to detain a suspect in a “reasonable manner’”’ for a 
“reasonable time” to recover the goods. DeAngelis v. 
Jamesway Dept. Stores. App. Div ................ 324 


FAMILY LAW 

Courts continue to preserve the distinction between 
those who are married and those who are not; applying 
Wood, which held that an adult cohabitant is not a 
member of the “family” of the named insured for the 
purposes of PIP coverage, the adult cohabitant of the 
named insured here is not entitled to UM benefits under 
his automobile liability insurance policy. State Farm 
Mut. Auto. Ins. Co. v. Pizzi. App. Div. ............. 724 


FEES 

Courts. Municipalities. Where, as here, a court 
invalidates an ordinance for imposing an excessive 
licese fee, it may not then set the proper fee because 
that would intrude on the legislative prerogative. 


Automatic Merchandising Council of N.J. et al v. 
SE WE BI, nina so heen y dhs osc hensmanee 70 


Discovery. The party deposing the other party’s expert 

witness should not be required to pay more than a 

reasonable fee (here, $200 for one hour at the office 

of the neurologist, not the $750 he indicated); any 

additional amount charged is the tendering party’s 

-  camaaaata Johnston v. Connaught Labs, Inc. \os 
OU Soha an Sul aa paled ates y aida its abe casa 


In the absence of a specific statute authorizing the 
recovery of expert witness fees as taxed costs (over and 
above the negligible rates provided by N.J.S.A.22A:1- 
4), there is no sound basis for awarding such expenses, 
and the trial court correctly rejected plaintiff's claim 
for reimbursement of the $500 she paid her expert 
witness to testify in her action for PIP benefits. Helton 
v. Prudential Property and Casualty Co. App. Div. 215 


FILING 

The extrordinary events here, where plaintiff;s attorney 
had a reasonable margin of safety (15 days) when he 
mailed the complaint (after defendants had recieved 
a Tort Claims Act notice) to the Clerk of the Superior 
Court and his reliance on the presumption of timely 
receipt was reasonable as of the date the statute of 
limitations ran, are different from those in Leake uv. 
Bullock; where a paper is timely presented its filing 
cannot be defeated by any subsequent act of neglect 
or impropriety by the Clerk and, since proof that there 
was no recording in the Clerk’s office does not, by itself, 
constitute proof (sufficient to overcome the presump- 
tion) that there was no receipt of the certified mailing 
(which never did show up), plaintiff;s motion for a nunc 
pro tunc endorsemtn of a timely filing date on the 
complaint should have been granted. Waite v. Doe et 
oe Ce cag suc ci serie ieds eveacviesse a 214 


FIREMAN’S RULE 

The bar of the fireman’s rule may not be avoided by 
relabeling merely negligent conduct “willful and 
wanton”; the police officers injured by violent patrons 
of the tavern that called for assistance have not alleged 
an actionable claim against the tavern owner grounded 
in willful and wanton misconduct, and the denial of 
their motion to amend is affirmed. Entwistle v. Draves. 
I roe eect in oces oa svexG tea ceete we 791 


The immunity the fireman’s rule affords those who 
negligently cause fires does not insulate from liability 
a defendant whose willful and wanton misconduct was 
the proximate cause of afire that compelled the 
firefighter’s presence and caused injury; since the 
critically injured plaintiffs allegations amply support 
a cause of action based on willful and wanton 
musconduct, the matter is remanded for trial. Mahoney 
v. Carus Chemical Co. Supreme Ct. ............... 779 


Plaintiffs did not allege that their presence at the scene 
of hazard was occasioned by willful and wanton 
musconduct on teh part of the behicle operators, and 
their challenge to teh continued core application to 
ordinary negligence is rejected; they may only recover 
from those whose independent negligence occurred 
after they had arrived at the scene of the accident. 
Wietecha et al v. Peoronard. Supreme Ct........... 791 


FIRST AMENDMENT 
Issue activity is political activity; balancing the 





relationship of the employee to the judge against the 
realistic likelihood that her community activites will 
become the foacus of public controversy, this employee 
of the sheriff’s office may not serve on governmental 
boards and bodies, or as an officer of nonprofit 
associations that influence governmetnal policy 
making, while serving as a courtroom officer. In re 
SP en rer errr rT re 271 


FORECLOSURE 

Creditor’s rights. A lien claimant cannot be made a 
party to a foreclosure suit after the fianl decree; 
however, a creditor who obtains a judgment sunsequent 
to the foreclosure judgment may participate in any 
surplus after prior claiming lienholders (at the time of 
the foreclosure judgment) have been satisfied, and 
appellant was erroneously denied an opportunity to 
assert his post-foreclosure judgment against the portion 
of the surplus funds otherwise payable to the mortga- 
gor/judgment debtor. Morsemere Federal Savings & 
Loan v. Nicolaou. App. Div. ...............e0ee eee 520 


FOREIGN CORPORATIONS 

Limitations of actions. Since plaintiff's application to 
the trial court for reinstatement of her products-liability 
complaint against an unrepresented foreign corpora- 
tion (dismissed as barred by the two-year statute of 
limitations) was within the period permitted for the 
running of the statute of limitations by Coons II 
(modifying Coons I which held N.J.S.A. 2A:14-22 
unconstitutional), denying it was a mistaken exercise 
of discretion under R4:50-1(a). Yancsek v. The Hull 
SR I, 6 vis cadacesdkyeuesr can eeees 70 


Whether or not a foriegn corporation transacting 
business in New Jersey has’ filed a timely notice of 
business activites report under N.J.S.A. 14A:13-15, it 
cannot maintain an action in New Jersey without 
having obtained a certificate of authority to transact 
business pursuant to N.J.S.A. 14A:13-3. Davis & 
Dorand v. Patient Care Medical Services. Law Div.424 


FRANCHISES 

Condemnation. The franchisee had contractually 
waived any allocation to him of the value of his 
leasehod from the condemnation award for the value 
of the franchisor’s fee; his invitation to read “property” 
in the Eminent Domain Act to include franchise 
contract rights, especially where, as here, tied so closely 
to the real estate as a gas station, is tempting but would 
fly in the face of the contrary definition in NJSA 20:3- 
2(d), and arguments that state law barring compen- 
sation for good will and business losses deprives the 
franchisee of due porcess and equal protection should 
be made to the Supreme Court. Jersey City Redevel- 
opment Agency v. Exxon Corp. App. Div. ......... 726 


FULL FAITH AND CREDIT 

Since plaintiff's attorney in Puerto Rico had defend- 
ant’s answer sent to him following his explicit 
directions in the summons, and did not so inform the 
court when he had default judgment entered against 
defendant, that P.R. judgment is defective and is not 
enee to full faith and credit. Hilton v. Ginsburg. —. 
, AR rr DIRE ren Ne, Bin BEEN EE SEE ener ity eget 


GAMBLING 

N.J.S.A. 2A:40-3 renders unenforceable only loans 
made to facilitate illegal gambling, and the Casino 
Control Act does not regulate the extention of credit 
by nonlicensees to gamblers, so a loan made to a casino 
gambler in Atlantic City by one other than a licensed 
casino operator is collectible. Gottlob v. Lopez. App. 
il Baa i A til arcane gan epee AIR nici 260 


GRAVES ACT 

Absent showing that incarceration is having a 
devastateing impact on the health of defendant, who 
has coronary artery disease, the mandatory Graves Act 
sentence imposed on him does not violate the consti- 
tutional proscriptions against cruel and unusual 
punishment or a denial of equal protection. State v. 
ES SE a hou Gane een ee hn 95 


A mandatory extended term is required in this case 
by virtue of defendant’s “prior conviction” for “Graves” 
offense, even though that offense occurrred after the 
one now before the court. State v. Windsor. Law 
NS ac gta 65 ov eee E OPE WE Se ES Kc Web edaeeeR eee 150 


The Graves Act requirement that the weapon involved 
in a crime was a firearm requires neither proof nor 
a court finding that it was operable, as the court need 
only be satisfied that it was real; designed to deliver 
a potentially lethal projectile; that design, which may 
be inferred from appearance or based on lay testimony, 
is not dependent, on an examination of the weapon, 
and the lower courts correctly held that there was 
sufficient evidence here to determine that the instru- 
ment (which was never recovered) used in the armed 
robbery by defendant’s confederate met the definition 
of a handgun in N.J.S.A. 2C:39-1(f) and therefore was 
a firearm for the purpose of imposing a Graves Act 
qeanenes on the defendant. State v. Gantt. Supreme 

eee nn kd cn Pouceiad be sees ces rian savant tee eeee 303 


GREELISH 
Greelish Criticizes Advocate For Pursuing Groundless 
Ce cc vacdeccdecnceteas 173 


GUARDIANS 
Incompetents. The appointment of a guardian for the 
nine-week fetus was unconstitutional, and he had no 








standing to file suit seeking a declaration that the 
mother is incompetent; however, the court cannot be 
blind to the facts brought to its attention and, since 
the alleged incompetent needs more than a guardian 
ad litem in the matrimonial proceeding, the incompet- 
ency proceeding will continue on the sua sponte exercise 
of the court’s parens patriae jursidiction. In re D.K. 
Sere rr RE nore rrr Terr 1 


HAZARDOUS WASTE 

Environmental protection. Injunction. Pre-enforcement 
review. Long Pine Steering Committee v. United States 
Environmental Protection Agency. 3rd Cir. ....... 145 


New Law Eliminates Strict Liability for Hazardous 
I TA vs caNeekeesesesdasnreesiaweness 158 


The Hazardous and Solid Waste Act of 1984, by Brian 
Victor and Renee M. Bumb (Federal Legislation 
SEE) ne a iY Ae ie eA er eae rhea 66 


HEALTH CARE 

NJAC 8:33-1.5(d)(3), which requires a certificate of need 
for major medical equipment for hospital inpatients, 
fully comports with the Health Care Facilities Planning 
Act, and the Hospital Rate Setting Commission validly 
adopted the Health Departmetn’s policy statement 
barring reimbursement to providers of inpatient CT 
scanning and MRI services who have not complied with 
the requirement. Radiological Society of NJ v. NJ Dept. 
Ty 5 cs viexnr be sevens abesi vers 826 


HEARSAY 

Although the hearsay rule is not violated when a police 
officer explains that he approached a suspect “upon 
information received,” where the logical implication to 
be drawn from his testimony is that a nontestifying 
witness gave him evidence of the defendant’s guilt that 
testimony should be disallowed as hearsay; here, where 
the error was induced by defense counsel and the 
question was not objected to, and there was substantial 
credible evidence for the jury to find defendant guilty 
of armed robbery without any hearsay testimony, the 
error was harmless. State v. Douglas. App. Div. ....14 


HOMESTEAD REBATES 

Plaintiff's incapacitating illness, coupled with his good- 
faith attempt to comply, excuse his failure to adhere 
to the extended deadline for filing applications for 
homestead rebates. Hovland v. Dir. Div. of Taxation. 
AANID LIN 2 ccc cole ave teres cha tane goa sO aie avalielea vals AO aisraleReiereanG 152 


HOSPITALS 

Merely because a health-care professional may be able 
to provide medical aid ro psychologicla comfort to a 
hospitalized client does not entitle her to membership 
on the hospital’s adjunct medical-dental staff; defend- 
ant, which has no psychiatric department to evaluate 
the credentials of psychiatric nurses or monitor their 
decisions, could reasonable refuse adjunct staff 
privileges to plaintiff (who may see her clients during 
regular visiting hours and phone them at any time). 
—— v. Community Mem. Hospital et al. ae 

i Sal er rae atk ach eatin. eer air ee ee 


Municipalities. Cooper Medical Center v. Johnson. App. 
| LY CAR RS etn asp RIE ee A SSO eR 691 


Torts. Strachan v. JFK Mem. Hospital. App. Div. .826 


IMPROVIDENT GIFTS 

Defendant’s contention that, before a gift can be voided, 
the exertion of undue influence must actually be shown 
is rejected; here, the relationship of trust plaintiff 
justifiably reposed in her son and the inadequate 
explanation of the consequences of conveying her home 
to him for $10,000 one month after her husband’s death, 
coupled with the absence of independent legal advice, 
warranted the trial judge’s invalidating the conveyance 
- an improvident gift. Petruccio v. Petruccio. App. 

EES AN IIR TE ARS De nO Pree 


INCOMPETENTS 

Guardians. The appointment of a guardian for the nine- 
week fetus was unconstitutional, and he had no 
standing to file suit seeking a declaration that the 
mother is incompetent; however, the court cannot be 
blind to the facts brought to its attention and, since 
the alleged incompetent needs more than a guardian 
ad litem in the matrimonial proceeding, the incompet- 
ency proceeding will continue on the sua sponte exercise 
of the court’s parens patriae jurisdiction. In re D.K. 


AR COMTENE oe ck core es bk ee eG Mande h awe il 
Medical care. In re Visbeck. Chancery Div......... 796 
INDEBTEDNESS 

Corporation business tax. Net worth. Toys “R” Us, Inc. 
W. Pe TIE, TI 0. os cnc nccnvaveccccancees 87 
INDICTMENTS 


Criminal procedure. Here, where the second indictment, 
charging different (although similar) criminal transac- 
tions as the first indictment (car theft), was returned 
before trial was held on the first but*defefendant did 
not move to postpone trial on the first or to require 
joinder, the second indictment should not have been 
dismissed; the Comm. on Criminal Practice may want 
to consider recommending an amendment to R. 3:15- 
1 to accord with ABA standard 13:2.3b. State v. Muscia. 
BET ears elie head 0a sv Olehes chal ehcvarbon 484 
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INDICTMENTS (cont’d) 


Failure of an indictment to demonstrate the grand jury 
function of determining the degree of a crime consti- 
tutes a denial of state constitutional rights, and the 
third count of this indictment does not demonstrate 
a grand jury determination that a first-degree crime 
pursuant to 2C:15-1b had occurred; the conviction for 
first-degree robbery is amended to second-degree 
robbery. State v. Catlow. App. Div. ............... 450 


‘INFANTS 

Auto arbitration. An award under the automobile 
arbitration program cannot be accepted by or on behalf 
of a minor without judicial approval in an R. 4:44 
“friendly.” Mack v. Berry et al. Law Div........ er fi 


INJUNCTION 

Environmental protection. Hazardous waste clean-ups. 

Pre-enforcement review. Long Pine Steering Committee 

¥ United States Environmental Protection Agency. 3rd 
1k eee Oh eae Ct eC a arert Lara Rr Ram on ere 145 


INSTRUCTIONS 

Negligence. It was up to the trial judge to inform the 
jury that, where a business provides a parking lot for 
its customers across the roadway from tis establish- 
ment, its duty to exercise reasonable care for their safety 
requires that the customers not be subjected to an 
unreasonable risk of harm in traversing the expected 
route between the two locations; the question of control 
of the roadway has little bearing where, as here, 
lighting the premises might have made motrists more 
aware of the restaurant’s patrons when tehy crossed 
county road. Warrington v. Bird et al; etc. App. 

Uh OUP ROSAT EY ht pcr ot inc Oe ari at PRE ee Faire 15 


Theft. To find a person (other than an officer or 
employee of the government or a financial institution) 
guilty of theft under N.J.S.A. 2C:20-9 by a failure to 
have made a required disposition of property, the State 
must show that the defendant used the missing funds 
as her own: the trial court’s failure in this case to submit 
that crucial factual issue to the jury requires reversal. 
State v. Kelly. Appellate Division;................... 9 


The trial court’s charge in the severed trial for 
possession of a weapon by a convicted felon (after the 
same jury had convicted defendant of armed robbery 
and unlawful possession of a weapon, and State’s case 
had consisted solely of a copy of his prior record) ran 
afoul of State v. Collier because its unavoidable effect 
was to direct a guilty verdict; reversed and remanded 
for a new trial on that count of the indictment. State 
IO 6 in tx dncraanecsnewdnvwaoease 82 


Damages. Taxes. In personal-injury actions (as well 
as in wrongful-death actions) the jury must be 
instructed, upon request, that a damage award is not 
subject to either federal income tax or New Jersey gross 
income tax. Bussell v. DeWalt Products Corp. App. 

i 20 


INSURANCE 

Although the costs ofr repairing the mechanical 
breakdown of the elevator in plaintiffs’ building were 
expressly excluded, the special multiperil policy covers 
the damage caused by the fire department’s prying open 
the elevator door to free plaintiffs’ employee, and the 
trial judge erred in granting defendant’s motion to 
dismiss. Kopp et al v. Newark Ins. Co. App. Div. ..127 


Consumer Fraud Act. The Consumer Fraud Act does 
not apply to a suit against an insured for no-fault 
benefits it unreasonably withheld, and the Insurance 
Trade Practices Act applies to wrongs to the public 
rather than any individual; violation of it did not create 
private causes of action. Pierzga v. the Ohio Cas. Group 
ee en cs owe kns hoeueeeenkeekena 688 


Education. NJSA 18A:16-6.1, whose language is 
incorporated in the endorsement in issue here, provides 
the most workable and readily ascertainable date to 
fix liability and coverage: dismissai or final disposition 
in favor of the board of education’s employee; since 
the acquittals in this case occurred during the policy 
year (although indictment was prior) there was 
coverage, and the board’s insurer should pay the 
counsel fees paid on behalf of the board’s employee. 
Meeker Sharkey Assoc. v. Nat’] Union Fire Ins. Co. 
I, SR BIE. ia cnakendeuegetacebeaaenrs 761 


Obtaining a new policy of insurance does not cancel 
an existing policy unless the insured’s intent that it 
should is communicated to the existing insurer; since 
defendant received the premium from plaintiff;s agent 
and reinstated the policy prior to the loss it is bound 
by its representation of coverage ehre, where plaintiff 
took no steps to disaffirm to defendant any unauth- 
orized conduct on the part of plaintiff's agent in having 
the policy reinstated. Jerry V. Carbone v. North River 
UN. 5s cos cb ncnnadeaws sued aveetacexeue 606 


Provided there is sufficient loan or cash value in the 
life insurance policy, the insurance company must use 
an automatic-premium-loan provision, not later than 
the Isat day of the grace period, to pay the unpaid 
premium due unless it has received a timely, proper 
writtern request (in conformity with the insurance 
contract) to cancel either the APL provision or the 
policy; this policy did not lapse due to non-payment 
of the premium because the company did not receive 
proper notice to revoke the APL provision. Meier et al 





v. Nd Late Ins. Co. Supreme Cl. 2... csc cccsccsscens 335 


The current state of New Jersey law regarding the 
responsibility of the owner of the premises is as recently 
stated in Wakefern Food Corp. v. Gen’l Acc. Group- 
-moreover, Streeter v. Henry Heide, Inc. is distingui- 
shable; since plaintiff's injuries resulted from a defect, 
which was not dependent on the unloading of plaintiff's 
employer’s truck, in the electric jack provided by 
defendant-owner of the premises for unloading, the 
accident fell within the coverage of defendant’s policy, 
not within the “loading and unloading” coverage of 
the employer’s automobile liability policy. Neuman v. 


CP er tr een 262 
The Growing Insurance Crisis: High Premiums Cause 
Companies to Drop Insurance, by Ron Ostroff....... 6 
The Growing Insurance Crisis: Insurance Industry 
Regroups to Limit Losses, by Harriet Chiang....... 72 
INTERCEPTION 


The combination of willfully and unlawfully import bad 
faith, and the court below did not err in disallowing 
defendnat’s proffer of evidence of good faith in 
intercepting an oral communication between a criminal 
defendant and his attorneys; there is no exception for 
a prisoner’s “diminished expectation of privacy.” State 
Ry TS 064 be eee eek ctcasines desea eers 857 


INTEREST 

Pledges. Real estate. Just as the income from a pledge 
ultimately belongs to the pledgor if he performs his 
obligation, so the interest on this deposit for a 
cooperative apartment ultimately belongs to’ the 
purchaser if he performs his obligation to close. Jacobs 


et al v. Great Pacific Corp. App. Div............... 126 
INTEREST ON REFUNDS 

State tax. Employers’ Fire Insurance Co., et al. v. 
Director New Jersey Div. of Taxation. Tax Ct....... 87 
INTERSPOUSAL IMMUNITY 


Choice of law. A very close question as to choice of 
law is involved here, but the prior, unreported Appellate 
Division determination has become the law of the case: 
Florida’s doctrine of interspousal immunity precludes 
the Florida resident’s claim against his wife, who was 
driving the car in which he was injured in New J ersey. 

Veazey v. Doremus. App. Div. 


INTESTACY 

Matrimonial law. A final judgment of divorce (which 
had been reserved here, pending the receipt of 
information about the childeren of the marriage) is 
granted after the death of the plaintiff nunc pro tunc 
the trial date, based on his testimony at trial; this will 
not unjustly deprive the wife (because the decedent’s 
personal-injury settlement may be subject to equitable 
distribution) but will eliminate the potential of injustice 
to the children as intestate heirs. Fulton v. Fulton. 
CPA ORPRIME: Sa oa ees cis MRO be oa" bes, SOR ED 97 


INVESTMENT ADVISORS 

To allow investment advisers to exculpate themselves 
from mishief caused by a breach of their duty to give 
prudent, objective advice would violate public policy; 
given plaintiff's financial position, defendants had a 
duty to advise for diversification here, and it was not 
prudent of them to use a single-stock strategy for him 
even with his active acquiescence (which reduces his 
award under the Comparative Negligence Act). Erlich 
v. First Nat’] Bank of Princeton et al. Law Div... ..187 


Cr | 


JOURNALISTS’ PRIVILEGE 

Newspapers. The requirement of N.J.S.A. 2A:84A- 
21la(c) that a newspaper have a paid-circulation, and 
the second-class mail reuquirement that a free 
publication have a list of “requesters,” reflect a 
legislative concern for evidence that the paper be read 
by those who receive it, and that can be measured in 
toher ways; this 20-page Spanish-language paper, 
containing news and other matter of current interest, 
supported entirely by its advertisers and distributed 
free at places of business (where 25,000 people 
deliberately pick up copies every week), is similar to 
a newspaper under (a) and its publisher is entitled to 
assert the statutory newperson’s privilege in proceed- 
ings before a grand jury. In re Avila. App. Div..... 349 


JUDGES 

Although respondent has in the past been a productive 
and conscientious judge, his conduct in these cases wnet 
well beyond the outer limits of acceptable judicial 
behavior; even assuming that he sustained some 
personality change secondary to his cardiac surgery, 
his medical defense would be unavailing in these 
proceedings, the primary object of which is to protect 
the public and maintain the integrity of the judiciary, 
and he is hereby removed from judicial office. In re 


Thomas L. Yaccarino. Supreme Ct. ............... 171 
JURIES 

Supreme Court Hears Arguments on All-White 
RES ov pu diohcebobbacesadk Cheamaadsecuwe beacon 241 
JURISDICTION 


Eavenson, Auchmuty & Greenwald v. Holtzman. 3rd 
i 35 


RICO. Maplewood Bank and Trust Co. v. Acorn. Law 
Ws ReaeE a= WGN AL es Kan eAbh innate hetaK cakes 423 


Div. 











JUVENILES 

Even though the issue of probable cause may be the 
same at a juvenile’s detention hearing and waiver-of- 
jurisdiction hearing, the consequences of the two 
hearings are markedly different and the “law of the 
case” doctrine may not be applied to bar a careful 
reconsideration of probable cause at the waiver 
hearing; that does not, however, necessarily require a 
second evidentiary hearing and in this case, where the 
juvenile’s counsel could not say that they had anything 
new to counter any of the evidence in the transcript 
of the detnetion hearing, the trial judge’s careful , 
independent judgment of probable cause, based on that 
transcript and waiver jurisdiction is affirmed. State ex 
Ns is OG hen vv eee cakes 30nes eee 391 


The compelling, unrebutted testimony of a highly 
qualified psychiatrist, experienced in the evaluation 
and treatmetn of delinquents, that this 14-year old 
juvenile could in all probability be rehabilitated before 
becoming 19 should not have been rejected on the 
ground that he was only experienced in Pennsylvania, 
not in New Jersey and since the rape was not committed 
in a particularly heinous manner,” the waiver of 
jurisdiction is reversed. --The denial ofa request by a 
juvenile for a court-appointed expert to evaluate the 
probability of his rehabilitation makes the waiver of 
jurisdiction in his case unjustified, and that matter is 
remanded; any question of his parents’ ability to pay 
can be dealt with later. State v. R.G.D. App. Div. ..726 


LABOR LAW 

Employment relations. After the labor contract expired 
and the union members returned to work after the strike 
without a new agreement, their employment was at will 
and defendant was not subject to a just-cause standard 
in discharging plaintiff; Wooley does not apply here 
and the dismissal of the claim for wrongful discharge 
is affirmed. McQuitty v. General Dynamics Corp. App. 


LANDLORD AND TENANT 

A landlord has the right to phase out of the section 
8 federal subsidy program, but it must treat all of its 
tenants equally and may not, as here, manipulate the 
statute by using it to get rid of a tenant it thinks 
undesirable; since this landlord did not have “good 
cause” to terminate defendant’s lease, it has no “good 
cause” for possession under NJSA 2A:18-61.1. Ivy Hill 
Park Apts. v. Martin. Law Div. ................... 565 


Noise and similar intrusions on peace and quiet (which 
can only be measured by the testimony of those 
bothered by it) may, within limits, be a necessary part 
of apartment living; violence is not, and proof of 
violence such as is alleged here (attacking security 
officers with a screwdriver and a chain) is sufficient 
to permit a finding that it was so disorderly as to destroy 
the peace and quiet of other tenants, authorizing the 
eviction a tenant under N.J.S.A. 2A:18-61.1b without 
requiring that other tenants testify that they had been 
Sanne. Newark Housing Auth. v. Jones. App. 
Bcc i, sh wats a ea Rie a eee ea ek 4 el 


LEASES 

Condemnation. The holding of NJ Zinc that an optionee 
has no standing to intervene in a condemnation 
proceeding or to share in the resulting award is still 
binding on trial courts, but the option to purchase in 
this case is coupled with a leasehold interest; in addition 
to participating in an allocation proceeding, and 
receiving an appropriate division of the condemnation 
award to the extent of its leasehold interest, the tenant 
may offer non-cumulative proofs at the original 
condemnation proceeding as to the value of that 
leasehold interest and the value of its unexercised 
option to purchase (although it will not be entitled to 
receive the cumulative value of both). NJ Comm’r of 
Transportation v. Jan-Mar. Law Div. ............. 608 


Secured transactions. Because defendant had the 
option of becoming the owner of the car (upon 
compliance with the terms of the lease) for $1, N.J.S.A. 
12A:1-201(37)(b) establishes that the “lease” in this case 
is a security agreement as a matter of law, and the 
trial court’s error in accepting plaintiff's position that 
the transaction was a bona fide lease must be corrected 
and plaintiff must be relegated to its rights under 12A:9- 
501 et seq. to retake the car; however, because of 
defendant’s contumacious conduct, no proofs of value 
will be permitted on his part at the proof hearing (and 
if he fails to deliver the car or post bond the car will 
be determined stolen and a warrant will be issued for 
his arrest). BJL Leasing Corp. v. Whittington, Singer, 


Davie & Co. 26. GE Ol. BOD. TAY. oo vce cccnececscste 19 
Taxes. Village Supermarkets v. West Orange. App. 
NS ccc x8 eal eae Cee Rte ea ek teas cate 560 
LEGAL MALPRACTICE 


A lawyer, particularly (as here) a specialist in the 
complicated field of medical malpractice has a duty 
to clearly and unmistakably disclose to the client (or 
to the referring attorney for conveyance to the client) 
a complete opinion giving his full, informed judgment 
that the settled law is ripe for consideration, and 
liability should attach when a client is not advised of 
a pertinent case in the advance sheets. 

-Summary judgment for the attorney-specialists is 
denied here, where a jury might find: 1) a breach of 
the pre-termination duty to advise the clients that their 
medical malpractice claim based on the birth of a child 
with Rubella Down’s syndrome was ripe for reconsid- 
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LEGAL MALPRACTICE (cont’d) 


eration, 2) breach of a post-termination duty to advise 
them of the favorable decision in Berman v. Allan, 
which would have prevented their claim from being 
time-barred, and 3) that, if there was a pre-termination 
duty and it was breached, the fiduciary relationship 
(limited to full disclosure) continued. Procanik v. Cillo 


SELLS Ea /6 2 a aS st A ari Lt 143 
LIABILITY 

New Law Eliminates Strict Liability for Hazardous 
I esas'e vs rahe b0RN ds Seances rd.esee 158 
LIENS 


gg Claim Act. Wunschel v. Jersey City. 
hed 1 Crepes 5h a ate He re Oey i mmr or Ee 


LIMITATIONS OF ACTIONS 

Both the New York and New Jersey statutes addressing 
fraud had run by the time plaintiff filed its complaint 
in N.J. to enforce the N.Y. judgment(now being 
appealed on jurisdictional grounds) and its motion for 
leave to amend by including the allegations of fraud 
pled in the N.Y. action is denied; this does not affect 
its right under N.J.S.A. 2A:14-28 to file a complaint 
in N.J. within one year from a dismissal or reversal, 
not on the merits, of its action in N.Y. The Hartford 
Accident and Indemnity Co. v. Baker. Law Div. . . .286 


Discrimination. Employment. Race. Goodman and 
United Political Action Committee v. Lukens Steel Co. 
AOD Meo erty, Ri iare get cr iarsicly Secese Chinaie ase ta wis ere 145 


Foreign corporations. Since plaintiff's application to 
the trial court for reinstatement of her products-liability 
complaint against an unrepresented foreign corporta- 
tion (dismissed as barred by the two-year statute of 
limitations) was within the period permitted for the 
running of the statute of limitations by Coons ID) 
modifying Coons I which held N.J.S.A. 2a:14-22 
unconstitutional, denying it was a mistaken exercise 
of discretion under R4.50-1(a). Yancsek v. The Hull 
Corporation: ADD! DIV. 0.6. ccc ceed ecceisecsesecss 70 


The discovery rule may be applied to injuries sustained 
in a car accident, although plaintiff has an extraor- 
dinarily high burden of demonstrating that she did not 
and could not have timely known of the cause of action; 
the extraordinary nature of Parkinson’s disease, which 
is not normally considered to have a causal nexus to 
trauma, and the totality of the circumstances here 
invoke the equitable predicates of the discovery rule 
and a Lopez hearing should be held. Hadden v. Eli 
BN: SENS 5 cccuis csi sd cand cay pomtatenes ces 856 


Where, as here, the tolling provision for infancy would 
permit a longer time in which to commence an action 
than the discovery rule, the injured plaintiff is entitled 
to the benefit of the longer time; equitable principles 
may expand statutory rights, not constrict them. 
Mancuso v. Mancuso. App. Div. .................. 856 


MANSLAUGHTER 
Although not specifically provided for, imperfect self- 
defense may constitute aggravated or reckless mans- 
laughter under the Code and defendant’s murder 
conviction is reversed because it was reversible error, 
given his testimony, not to charge reckless manslaugh- 
ter upon defense counsel¢s request and aggravated 
pencanaaie sua sponte. State v. Bowens. App. 
BBE eC N NG a cis Gots Dia inci Oo FI OU i eee 347 


MARIJUANA 
N.J.S.A. 24:21-3(a) and -20(a) preclude defendant’s 
defense under 2C:3-2(a) of medical “necessity” to the 
charge of possessing over 25 grams of marijuana, 
because they specifically deal with the exception urged 
and evidence a legislative intent to preclude the defense 
except under the condition set forth: a valid prescrip- 
tion; further, the Dangerous Substances Therapeutic 
Research Act provides a specific exception, and 
defendant cannot reject a legal alternative on the 
gemne that itis too burdensome. State v. Tate. Supreme 
Beata Maen aigtp ale stale’ a isinls Taare iis 4:4.c a hie Ono Ualeaie eke en wie 439 


MATRIMONIAL LAW 


Defendant has not demonstrated by the requisite clear 
and convincing evidence that plaintiff's Mexican 
divorce from her first husband was invalid and, even 
if he had, this is a case of “quasi-estoppel”; he cannot 
blow both hot and cold and now deny the validity of 
his fiteen-year marriage to plaintiff. Raspa v. Raspa. 
RSE RR 640 


Intestacy. A final judgment of divorce (which had been 
reserved here, pending the receipt of information about 
the children of the marriage) is granted after the death 
of the plaintiff nunc pro tunc the trial date, based on 
his testimony at trial; this will not unjustly deprive 
the wife (because the decedent’s personal-injury 
settlement may be subject to equitable distribution) but 
will eliminate the potential of injustice to the children 
as intestate heirs. Fulton v. Fulton. Chancery Div. .97 


The parties bought the proerty, before they were 
married, with plaintiff's money but in defendant;s 
name (because plaintiff's divorce from his former wife 
was still pending) in contemplation of marriage and 
it is equitably distributable; moreover, there is no 
reason why equitapie remedies for plaintiff;s interest 
in the marital home such as constructive trust and 








quantum meruit, available to parties who cohabit but 
do not marry, should not also be available to those 
who (like these parties) ultimately marry; the value of 
the marital home is equally divided. Coney v. Coney. 
eT ee reeeer reer ery rrr heer rere 375 


The trial court correctly held that, under the facts of 
this case, the reimbursement alimony awarded the wife 
for supporting the husband while he obtained a medical 
degree should not texminate upon her remarriage. Reiss 
V REISD GUC: DONNY: ops sicicin eee N ic sss.ce See eee 126 


While it was within the trial court’s power to reject 
the “joint custody” agreement (which clearly contem- 
plated the mother as primary custodian) after the 
parties were unable to agree on the form of judgment, 
it was beyond the court’s power to not consider it in 
awarding custody to the father and, on the remand, 
the trial court shall consider all of the relevant 
circumstances, including the agreement (and the effect 
of the period of court-ordered paternal custody); 
although expert testimony would be helpful, there is 
nothing very unusual about this case and the Appellate 
Division’s conclusion that there must be such testimony 


here is rejected. Wist v. Wist. Supreme Ct. ......... 279 
Worker’s compensation. Sites v. JohnsManville 
PYGOUCIB ADD IYs oiccdaieiasiee cae ccs e eerie sacs’ 484 
MEDICAL MALPRACTICE 


Civil procedure. The order of the Law Division denying 
a new trial is reinstated since the jury’s finding of no 
negligence on the part of the operating room doctors 
was sufficiently supported by the proofs; also, there 
was no proof that the third defendant had a duty to 
be in the operating room. Whitfield v. Blackwood. 
IN 6c veeainn a GPA WRK Ree can Fadakeves Si09 271 


MERGER 

Defendant’s convictions for possession of CDS merge 
into her conviction for the simultaneous possession 
with intent to distribute the same substances. State v. 
I ovate cetv dee cebessente cae’ 391 


Sexual assault. Although the two aggravated sexual 
assaults were reasonably proximate in time and place, 
defendant’s argument that they merge because they 
constituted parts of a single criminal episode is rejected; 
the victim suffered separate and distinct insults to her 
dignity, and defendant may b2 punished separately for 


each offense. State v. Fraction. App. Div. ......... 420 
MINORITIES 

Montclair State Sponsors Judicial Panel on Minorities 
and Women in Law ............. aioe eittas ainleW Si 310 
MOBILE HOMES 


Here, where tenants of a mobilehome park were given 
a stay of the judgment of possession pending their 
appeal, which they lost, and then a hardship stay 
pursuant to N.J.S.A. 2A:42-10.6, they are still “resi- 
dents” under N.J.S.A. 46:8C-3(a) and the landlord may 
not unreasonably withhold approval of a prospective 
purchaser of their mobile home as a tenant within the 
park; if a park’s relationship with the resident seller 
bears in any way on its decision to withhold approval, 
that will be deemed unreasonable and both the seller 
and the prospective purchaser will be entitled to assert 
their rights under N.J.S.A. 46:8C-3(c). Metpark Inc. v. 
I OE OE ME OI ig oon einicec sn csendenasans 252 


MORTGAGES 

The bank was obligated upon receipt of the refinancing 
proceeds to satisgy defendants’ mortgage indevtedness 
and had no right to apply those fuonds to a separate, 
corporate obligation under a guaranty signed by one 
of the mortgagors; the foreclosure action is dismissed 
and the mortgage is cancelled. United Orient Bank v. 
WOO OUR en na onis skeen renee oaweataee 690 


MOTOR VEHICLE FRANCHISES 

In the absence of proof of inevitable termination due 
to business failure, unless the protesting dealer can 
demonstrate by a preponderance of the evidence that 
the anticipated loss of business caused by a new 
dealership in its market area will result in a substantial 
deterioration of its ability to provide customer services 
, reduced profits alone will not sustain a claim of 
“injury” under the Motor Vehicle Franchise Act. 
Monmouth Chrysler -Plymouth v. Chrysler Corp. 


ey Lo ee eis a eweEein dure <onua ee 792 
MOUNT LAUREL 

A Dissent from Mount Laurel, by Dante J. 
RRS ah eR ed 303 
Supreme Court Passes On Mount Laurel, by Bruce 
OMI te. peace t's ATA een TELE. 239 
MUAs 


Given its regulations and its rights and duties with 
respect to lines incorporated in its water and sewage 
systems, the municipal utilities authority owns the off- 
site main extensions built by plaintiffs, at their expense, 
for a proposed small shopping center on their property 
pursuant to MUA approval, and plaintiffs may not 
exact contribution from defendants for tying into those 
lines; plaintiffs’ claim should be to the MUA to 
apportion the cost of the line extensions among the 
properties benefited and to reimburse plaintiffs for their 
costs in excess of their fair share. Ellis et al v. 
Larchmont Pharmacy Plaza. App. Div. ........... 760 












MUNICIPALITIES 

A municipality has the authority to set license fees for 
revenue purposes within reasonable limits vut the $40 
fee charged here for food-vending machines is exces- 
sive, and a refund is in order. Automatic Merchandising 
Council of NJ v. Edison Tp. Supreme Ct........... 596 


Courts. Fees. Where, as here, a court invalidates an 
ordinance for imposing an excessive license fee, it may 
not then set the proper fee because that would intrude 
on the legislative prerogative. Automatic Merchandis- 
ing Council of N.J. et al v. Edison Tp. App. Div. ....70 


Police. Gaydner v. Spiotta. App. Div............... 451 
Realtors. Help-U-Sell of Teaneck v. Teaneck Tp. Law 
Ee eee ee Pn een TE eT ee Ty 489 
MUNICIPAL LAND USE 


Although filing a proof of service of notice on property 
owners within 200 feet is not necessary for an 
application for a zoning variance to be “complete” for 
purposes of the 120-day automatic-approval provision 
of N.J.S.A. 4:55 D-73, a municipality may require that 
the filing fee be paid before deeming an application 
complete. South Amboy v. Gassaway. Supreme Ct. .59 


Builder’s remedies. Plaintiff's project is ocontrary to 
sound land-use planning and thus it cannot qualify 
for a builder’s remedy; although Jan. 1, 1985 came and 
went without a new SDGP, the trial court can continue 
to use the purposes underlying the growth classifica- 
tions to forbid this proposed largescale development 
in the middle of an essentially rural farm area in a 
predominantly undeveloped community. Orgo Farms 
& Greenhouses, Inc. et al v. Colts Neck Tp. et al, etc. 
UAW AUDIO A chats raiter ake on rosters ois orssoreleis love inravo eld ietes eTSCAIS G 71 


On appeal to the governing body uner N.J.S.A. 40:55D- 
17 the burden of persuasion is on the appellant and 
a tie vote results in an affirmance of the board of 
adjustment’s presumptively valid action. Comm. for a 
Pere FOUL: BE BING, 55 oni 6c ose csdancesaenede 796 


Religion. State constitutional law. NJ Constitution, 
Art. 1, par. 3 was violated here, where a municipal 
ordinance that excludes houses of worship was enforced 
to prevent the gathering of religious worshippers in 
‘ private home. Farhi v. Comm’rs of Deal et al. Law 

. eisegike tool eadiipinceie ge tae ete ecu e 156 


Since the preamble (qualifying permitted uses to those 
that are” low-traffic generating”) to the unambiguous 
ordinance for the “neighborhood retail” zone may not 
be considered in determining the permitted uses, the 
convenience store proposed here is permitted; however, 
although site plan approval cannot be denied becasue 
of the intensity of traffic on adjoining roadways (the 
control of which is vested in the governing body), the 
planning board does have the power to impose 
reasonable and necessary conditions regarding traffic, 
and the matter is remanded to it. PRB Enterprises, Inc. 
v. South Bruswick. App. Div. .........scccccccsnes 220 


The Fair Housing Act is constitutional; a determination 
of the Council on Affordable Housing that a munic- 
ipality’s Mount Laurel obligation has been satisfied will 
ordinarily amount to a final resolution of that issue 
and can be set aside in court only by clear and 
convincing evidence to the contrary. 

--The Legislature intended all pending Mount Laurel 
cases to be transferred to the Council, except where 
unforeseen and exceptional unfairness would result; all 
the cases in appeal here are to be transferred, subsigned 
to conserve “scarce resources,” as the trial courts may 
impose. The Hills Development Co. v. Bernards Tp. et 
ee PSs 5 orcad so kan ksd uc e ese wee ee 239 


The section 28 moratorium on builder’s remedies 
inapplicable to litigation brought by a non-profit public 
interest organization; other substantial constitutional 
querkinns raised by 28 do not have to be determined 
ere. 
--The adoption by the Council on Affordabel Housing 
of the regions propsed by the Center for Urban Policy 
Research would be consitent with section 4(b) and the 
regions proposed by the Center may be found to be 
consistent with the objectives of Mount Laurel, so 
plaintiffs’ attack on the constitutionality of 4(b) must 
be rejected. 
-It is appropriate to assume that the Council on 
Affordable Housing will develop a method for deter- 
mining the present need for lower-income housing that 
is compatible with the method it uses for determining 
credits pursuant to section 7(c)(1). 
--The reference in section 22 to a “settlement of any 
exclusionary zoning litigation” should be construed to 
mean settlement that has received court approval 
embodied in a judgment of complience. 
—‘Manifest injustice” determinations must take into 
consideration the impact of transfers not only on the 
named parties but also on lower-income persons, and 
section 16 should be construed to permit all consolidated 
cases against a municipaltiy to be heard by the court 
if manifest injustice would be caused by trabsfer of 
anyone of the cases. Morris Cty. Fair Housing Council 
Y; BOOMIOD. LAW DIV: 5 i5 oc occ Cones creed cea eles 828 


MUNICIPAL PORT AUTHORITIES 

Approving high-rise condominiums and their develop- 
ment by private parties exceeds the powers vested in 
authorities by the Municipal Port Authorities Law and 
is not included in the development of a “port system” 
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MUNICIPAL PORT AUTHORITIES (cont’d) 


as defined in N.J.S.A. 40:68A-31(6); the determination 
of the trial judge upholding the authority’s grant of 
approval of the developer’s application is reversed. 
_ et al v. North Bergen Mun. Port Auth. “, 
See ere rer rr errr Ter rer TT 


NAME CHANGE 

U.S. citizenship is not a legal prerequisite for jucicial 
leave to assume a new name and petitioner, a 
permanent resident alien, may assume the same name 
her husband chose when he became a naturalized 
citizen. In re Pirlamarla. Law Div................. 640 


NEGLIGENCE 

Banks/lending institutions such as defendant, which 
sold the printing press that injured plaintiff, do not 
have a duty to use reasonable care to see to it that 
items that come into their possession because they were 
collateral for unpaid loans are not potentially danger- 
ous to those who will foreseeably use them, and 
defendant’s motion to dismiss is granted. Morgan v. 
Aetna Business Credit, Inc. et al. Law Div......... 155 


Dogs. The jury should have been permitted to decide 
whether the presence of a customer’s dog tied to a pole 
near the entrance to defendant store posed a foreseeable 
and unreasonable risk or likelihood of ahrm to its 
invitees; the infant plaintiff need not prove that the 
dog had bitten someone previously or is otherwise 
viscious. Nakhla v. Singer-Shoprite. App. Div. ....250 


Instructions. It was up to the trial judge to inform the 
jury that, where a business provides a parking lot for 
its customers across the roadway from its estavlish- 
ment, its duty to exercise reasonable care for their safety 
requires that the customers not be subjected to an 
unreasonable risk of harm in traversing the expected 
route between the two locations; the question of control 
of the roadway has little bearing where, as here, 
lighting the premises might have made motorists more 
aware of the restaurant’s patrons when they crossed 
the county road. Warrington v. Bird. App. Div. ....153 


NETTING REGULATIONS 

Social security. Lugo v. Schwieber. 3rd Cir......... 145 
NET WORTH 

Corporation business tax. Indebtedness. Toys’”R” Us, 
Inc. v. Taxation Div. Director. Tax Ct. ............. 87 
NEWSPAPERS 

Journalist’s pr*vilege. In re Avila. App. Div........ 349 


N.J. WORKER AND COMMUNITY RIGHT TO 

KNOW ACT 

a State Chamber of Commerce v. Hughey. = 
TONE Pe I CN SN 6 Meg de Nae orci diaie Ais nae YOR aet er Sate 


NO FAULT 

NJSA 39:6A-13d is intended to obtain medical reports 
from neutral physicians to accommodate the injured 
person, and examinations must be held in the munic- 
ipality where he resides (unless there is no qualified 
physician there); in this suit for proper payment for 
plaintiff's injuries under his insurance policy, the 
defense that he refused to undergo examinations 
requested by defendant outside of Paterson, where he 
anne. is stricken. Figueroa v. Allstate Ins. Co. a 

ER. 5 dy-s ees ote emlcctee soa soe Seek Rak cans eke 


Retroactivity. Cokenakes v. Ohio Cas. Ins. Co. Law 
| UE eR Arr Rate eRe Ae Ao ne re Cy ape A 419 


The basic cost of the van (not only of the modifications 
necessary so that plaintiff, a paraplegic and wheelchair 
athlete, can operate it independently) meets the 
“medical expense” test according to the undisputed 
medical testimony; it is a reasonable and necessary 
expense resulting from the treatment (extracurricular 
activities) prescribed by plaintiff's physician’s for her 
physical and emotional well-being. Stewart v. Allstate 
io ed nian's co 0 one eseeescnseaen 724 


Uncompensated services that decedents rendered to 
their families do not constitute any part of workers’ 
compensation death benefits, and N.J.S.A. 39:6A-6 
therefore interposes no bar to the recovery by the widow 
of a garage mechanic, killed while test-driving a 
customer’s car, of essential-service benefits under PIP 
seen. Skryha v. Pa. Nat’] Mutual Cas. Ins. Co. — 
BE SG Ue Rs bah ae cs cEDE RTS Rea ee antee eds. eee 


Where, as here, the action involves a New Jersey car 
accdent, a New York plaintiff and a NJ defendant, the 
evidentiary prohibition of N.J.S.A. 39-6A-12 does not 
apply; plaintiff was correctly allowed to present 
evidence in support of her lost-wages claim and the 
award for future lost wages was not inerdicted by either 


NJ or NY law. Rosell v. Sluzak. App. Div.......... 417 
NUISANCE 

Trees. D’Andrea v. Guglietta. App. Div. ........... 607 
NURSING HOMES 


The question here is not whether the nursing home 
administrator is a course and insensitive person but 
whether the proofs support a finding of “misconduct” 
under N.J.A.C. 8:34-1.18(7), which covers behavior 
proceeding from so willful or reckless a state of mind 
as (at least) to suggest moral delinquency; occasionally 
addressing residents of the home for the aged in loud 





or angry tones does not bespeak misconduct such as 
to warrant forfeiture of her livelihood, and the five- 
year license suspension imposed by the Acting 
Commissioner of Health was plainly unwarranted. N.J. 
Dept. of Health v. Tequazian. App. Div. ........... 251 


OBSTRUCTING JUSTICE 

N.J.S.A. 2C:29-1 is designed to prohibit a broad range 
of behavior directed at impeding or defeating the lawful 
operation of government; here, appellant engaged in 
independently unlawful acts when she refused to show 
her driving credentials and when she attempted to move 
her car, contrary to the police officer’s directions; 
leaving the scene constituted an attempt to obstruct 
the administration of the law and, since she had 
committed that disorderly person offense in the 
presence of the police officer, he was empowered to 
arrest her. State v. Perlstein. App. Div............. 560 


OSHA 
ee: State Chamber of Commerce v. Hughey. = 
EOE ee ee re er pores renee es 


PARENTAGE ACT 

Testimony concerning alleged sexual access to the 
mother by one other than the defendant is conditioned 
by NJSA 9:17-50(e) on scientific evidence of the 
possibility of paternity, whether or not the “other man” 


offered by the defendant is subject to the jurisdiction © 


of the court; if he is, the defendant has the pretrial 
obligation to apply for an order joining the “other man” 
as a party to the paternity action (the motion can be 
made pursuant to R. 4:28-1, but it is recommended here 
that R. 5:14-1 be amended to prescribe a specific pretrial 
— for this circumstance). Murillo v. Perez. App. 

11 aa arr ergata ted Pour take, Mee Na ere ean ber eee 452 


The Parentage Act charges the Family Part and its 
staff with the duty to conclude paternity actions justly 
either by court-approved settlement or by adjudication; 
a paternity action may be set for trial only after a party 
refuses to accept the final court-approved recommen- 
dation of the Family Part’s intake service (made after 
the blood-test results are known), and may not be 
dismissed with prejudice (even though the mother has 
lost interest in the action) without considering the 
interests of the child and any welfare agency support- 
ing the child. Essex Cty. Div. of Welfare v. J.S. App. 


SG: 4k Wa ewke aor s dca snmebereernenete cua 216 
PAROLE 

Ex poste factor. USA ex rel. Forman v. McCall. 3rd 
WN ou inicensanaxw esa tagdeine cakes irekeeree 145 
PEDESTRIANS 


Pedestrian includes a person on roller skates, and the 
trial judge properly advised the jurors that they could 
consider a violation by plaintiff of N.J.S.A. 39:4-34 in 
determining whether he had been negligent in colliding 
with defendant’s car while skating in the direction of 
traffic on the highway. Pekter v. Price. App. Div. . .488 


PENSIONS 

Teachers. Pushko v. Bd. of Trustees, Teachers Pension 
and Annuity Fund. App. Div....................+- 687 
PHYSICAL THERAPY 


The regulation of the Board of Medical Examiners that 
draws a line between services that nonprofessionals 
can perform under the supervision of a physician and 
those that must be limited to physical therapists, upon 
the direction of a physician, is valid. In Re N.J.A.C. 
I I osc bb waa bas es been co atken 162 


PLAIN LANGUAGE 

Realtors. The mortgage contingency clause on which 
the buyers of the single-family dwelling relied in 
cancelling the agreement of sale is confusing and 
violates the Plain Language Act; although the Act does 
not mention brokers, they invited its application when 
they acted on behalf of the sellers in drafting this 
agreement. 

--The buyers are thus entitled to recover their actual 
damages, punitive damages, and costs and attorneys’ 
fees from the sellers and, since the sellers never 
delivered a HUD appraisal as required by the agree- 
ment, they must return the buyers’ deposit with interest; 
the broker’s commission claims are also barred because 
of that and because its preparation of the agreement 
(which did not have an attorney-review clause) 
constituted the unauthorized practice of law. Wheatly 


MW. BOGE UD, CLC: PAW IU, coves sc cccescctececnces ct 87 
PLEA BARGAINS 
Sentencing. State v. Lightfoot. App. Div........... 793 


PLEADINGS Damages. The statement of damages 
required by R. 4:5-2 to be submitted on request by an 
opposing party should reflect a candid, conscientious 
estimate of the value of the claim, and ‘is not binding 
or part of the pleadings; it is informative only and does 
not set an upper limit on recovery. Lang v. Baker. 
IN ois oo 0a sc be btan ie vas cesadloveeeesiel 535 


PLEDGES 
Interest. Real estate. Just as the income from a pledge 
ultimately belongs to the pledgor if he performs his 
obligation, so the interest on this deposit for a 
cooperative apartment ultimately belongs to the 
purchaser if he performs his obligation to close. Jacobs 
et al v. Great Pacitic Corp. App. 


oe eee 126 





POSSESSION 

A reasonable jury could find defendant, a passenger 
in the car in which 15 lbs. of cocaine was found, guilty 
in severed trial of possessing the cocaine in accordance 
with State v. Brown, and the motion for acquittal should 
have been denied; here, as in the recent 3rd Cir. case 
of Paez v. O’Lane, it could reasonably be inferred from 
the evidence that the driver was engaged in a 
smuggling operation and that he knew and trusted his 
passenger, who was involved in the smuggling with 
him. State v. Palacio. App. Div..................5- 321 


PRE-EMPTION 
N.J. State Chamber of Commerce v. Hughey. 3rd 


RE See ene OR Pte: irre wm ny 35 
PREMIUMS 

The Growing Insurance Crisis: High Premiums Cause 
Companies to Drop Insurance, by Ron Ostroff....... 6 
PRESENTMENTS 


Prior to censuring a public official for abuse of his office 
in a presentment, the grand jury must resolve that the 
evidence before it is insufficicent or lacking for a 
criminal indictment against him for the same wrong- 
doing here, where appelant was subject to indictment 
for misconduct in office but not to censure by name 
in a presentment, the order approving its release is 
reversed and the matter is remanded. In re Hamilton 
Was Ws Oe Bk I OT Sao vnc havent cs snevceanea 252 


PRIVATE RIGHT OF ACTION 
Equal access act. Schools. Student Coalition for Peace 
v. Lower oe School District Bd. of School Directors. 


I rere mr pret ene? Mobeni Rt Ne" -. 145 , 
PRIVILEGES 

E.E.O.C. v. Franklin and Marshall College. 3rd Cir. 35 
PROBATE REFORM ACT 

Trustees. The Bank of NJ v. Abbott et al. App. Div.604 
PROBATION 


A court may not find a violation of probation unless 
the defendant has been convicted of antoher offense 
or the court is satisfied by a preponderance of the 
evidence that he has inexasably failed to comply with 
a substantial condition of his probation. 

--To secure sentence credit for time spent at a residential 
drug treatment program, a probationer must show that 
the program was so confining as to substantially 
equivalent to custody in jail or in a state hospital; no 
_ showing was made here. State v. Reyes. App. 

WR 5k few C0 a ek fe aa ee maed GARE Tat ee 


PRODUCTS LIABILITY 

Since the jury determined that plaintiff had not wedged 
the guard in an open position and that the accident 
to his thigh was caused by a design defect in the saw, 
the judgment of dismissal is vacated and the matter 
is remanded for a trial as to damages; absent a showing 
by defendant that plaintiff had voluntarily and 
unreasonably encountered a known danger, his conduct 
in cutting the tree limbs for his employer while sitting 
cross-legged on the ground was irrelevant. Crumb v. 
Black & Deciser. Age. DAV... 6... 06cc ccccccessevees 182 


PROSECUTORS 

Right to know. More than a showing of good faith and 
citizen status is required in weighing the common-law 
right of access to official information against the 
government’s need for confidentiality in law enforce- 
ment investigations and, given the legislative deter- 
mination that county prosecutors’ confidential ac- 
counts should be scrutinized only by the Attorney 
General, an automatic in camera inspection of his audit 
is not warranted ehre; after evaluating the detailed 
Vaughn index of the material, to be furnished by the 
Attorney General, the trial court shall decide whether 
an in camera inspection is appropriate (and, if it is, 
thereafter determine whether, by deleting confidential 
matters, the material can be ordered released). Loigman 
v. Kimmelman. Supreme'Ct, .. 6... c..cscecccseees 471 


PRUDENT INVESTMENT LAW 

A court may authorize a guardian to invest a minor’s 
funds in an annuity contract that contemplates 
deferred periodic payments extending beyond the age 
of majority, but such authority should not be granted 
in every case. In re A.D.L. App. Div. .............. 796 


PTI 

A PTI denial can be based solely on the nature of the 
offense when a first or second-degree crime or certain 
drug offenses are involved, not otherwise; the individ- 
ual characteristics of defendant, who is young, 
employed, has family responsibilities, no criminal 
record an no psychological or drug problems, support 
admission to the pretrial intervention program here 
and, since the reasons given to support the position 
that he should be prosecuted for death-by-auto (which 
did not inbolbe alcohol or other drugs) are aither too 
conclusionary or too vague, the State’s denial is 
reversed as a patent and gross abuse of discretion. State 
v. Ridgway. Law Div. .......... Bee. re he EaE NEE 563 


The Attorney General and the PTI director do not 
occupy adversarial positions to PTI applicants when 
first considering the question of admission to a pre- 
trial intervention program, and these four defendants 
are to be considered individually-it is not proper to treat 
them together simply because they are involved in an 
alleged criminal activity (disposing of hazardous 
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PTI (cont’d) 


waste) together; if their applications are denied again, 
the facts and reasons supporting the denials must be 
set forth. State v. Cucinotta. Law Div. ............ 608 


When applications for admission to a pre-trial inter- 
vention program are rejected, reasons must be fur- 
nished to show that the particular defendants do not 
have characteristics entitling them to admission 
notwithstanding a particular prosecutroial policy; in 
addition, when the “needs of society” are asserted as 
a basis for rejection, reasons must be given supporting 
that conclusion that go well beyond merely parrotting 
the statutory language. --Since the Prosecutor failed to 
consider the individual defendant here, resorted to an 
“automatic” and unexplained exclusion (based on 
prosecutorial policy, the needs of society and the nature 
of the drug offense) and ignored the Director’s consent 
to admission (which must be given significant weight), 
his rejection constituted an abuse of discretion and the 
matter is remanded for his reconsideration. State v. 
a Ae OPE ee PE rrr e 563 


PUBLIC EMPLOYMENT 

Although the jurisdictional question of whether it is 
an unfair labor practice for public emplyers to 
discriminate with regard to initial hiring is not decided 
here, PERC’s finding that the College did not hire three 
instructors because of their union activities is reversed 
as not based on substantial or sufficient credible 
evidence; even assuming that the charging parties had 
met their burden of proving the employer’s knowledge 
of and hostility to those activities, the college clearly 
demonstrated that it denied them emplyment because 
of their grammatical errors and personaltiy problems. 
In re Ocean Cty. College. App. Div. ................. 1 


Discrimination. The health benefits claimed by the 
retirees of the county welfare board (which has been 
abolished by the couty under OCCA) are not past due 
and owing, and therefore did not vest and cannot be 
considered “rights” (nor were they the subject of a 
collective bargaining agreement); thus, they are subject 
to modification or termination at the discretion of the 
county, which correctly concluded that, since no other 
county retirees receive such payments, it would be 
discriminatory under N.J.S.A. 40A:10-23 to continue to 
make them to plaintiffs. Gauer v. Essex Cty. Div. of 
SS PR a eee etree 48 


PUBLIC UTILITIES 

N.J.S.A. 48:2-27 requires BPU approval of an extension 
of transmission lines whenever its three preconditions 
are met; the reasonableness of this extension and the 
capacity of the electric company to finance it are 
undisputed, and the matter is remanded for the BPU 
to determine whether it will furnish sufficient business. 


In re Hilton New Jersey Corp. et al. App. Div. ..... 279 
Settlements. Dept. of the Public Advocate v. BPU et 
ee rt ce a ee cee 418 


The BPU’s ratemaking authority is prospective and its 
order deferring an otherwise apporopriate increase 
simply because the water company had achieved 
overearnings, without being at fualt in achieving them, 
is reversed; remanded for further proceedings. In re 
Elizabethtown Water Co. Aoo. Div. ............... 347 


To prevent anti-competitive practices, the Solid-Waste 
Utility Control Act provides ample authority for the 
BPU, even absent a pending inquiry of a particular 
utility, to compel solid-waste utilities to provide it with 
a complete lIsit of their customers, rates and services 
supplied; even if the customer lists constitute trade 
secrets, there is no privilege against inspection by the 
BPU and the lists, which are not being made available 
for inspection or use by the public, do not constitute 
public records subject to public scrutiny under either 
N.J.S.A. 47:1A-1 et seq. or the common law. In re Solid- 
Waste Utility Customer Lists. App. Div............ 318 


RACE 

Discrimination. Employment. Limitations of actions. 
Goodman nad United Political Action Committee v. 
Epes GN OG. TE OP, og. vnc v cc occccccccscceces 145 


REAL ESTATE 

Interest. Pledges. Just as the income from a pledge 
ultimately belongs to the pledgor if he performs his 
obligation, to the interest on this deposit for a 
cooperative apartment ultimately belongs to the 
purchaser if he performs his obligation to close. Jacobs 


et al v. Great Pacific Corp. App. Div............... 126 
REALTORS 

Mortgages. The Mortgage Bankers Assoc. of NJ v. the 
NJ Real Estate Comm’n. Supreme Ct.............. 575 


Municipalities. Help-U-Sell of Teaneck v. Teaneck Tp. 


Ghat. Oe oe Se ee ed ee eae Oe 489 


Plain Language Act. The mortagage contingency 
clause on which the buyers of the single-family dwelling 
relied in cancelling the agreement of sale is confusing 
and violates the Plain Language Act; although the Act 
does not mention brokers, they invited its application 
when they acted on behalf of the sellers in drafting 
this agreement. 

-The buyers are thus entitled to recover their actual 
damages, punitive damages, and costs and attorneys’ 
fees from the sellers and, since the sellers never 





delivered a HUD appraisal as required by the agree- 
ment, they must return the buyers’ deposit with interest; 
the broker’s commission claims are also barred because 
of that and because its preparation of the agreement 
(which did not have an attorney-review clause) 


constituted the unauthorized practice of law. Wheatly 
V; SOGE SUE BIRW TDs oa.ccb5 6 ssw cA CS wis ins Obie 8 owes 87 
REHEARING 

Horn and N.J. Motor Vehicle Agents Ass’n v. Kean. 
53) 0 4 0) Fea eg aa A en ep Sn Rar nL CED Ce 35 
RELIGION 


Municipal land use. State constitutional law. NJ Const., 
Art. 1, par. 3 was violated here, where a municipal 
ordinance that excludes houses of worship was enforced 
to prevent the gathering of religious worshippers in 
a private home. Farhi v. Comm’rs of Deal et al. Law 


| 27 oa We RE oe econ CARR ene Or a UN se Ae Rc i 2 EMR 156 
RENT CONTROL 

Taxes. Crescent Parks Tenants Ass’n v. Crescent Park 
PEBSOR EPO IV Soe cans ob ales Fave hisod O08 FR TORE GIS 729 
RESTITUTION 


Double jeopardy. Where, as here, after an appeal there 
is a remand to determine the correct amount of 
restitution based on the procedures in D.G.W. and 
Harris resentencing to fix a higher amount of resti- 
tution than originally imposed does not constitute 
double jeopardy; further, subject to compliance with 
NJSA 2C:43-3 and 2C:46-1 through 5, restitution was 
not precluded by the plea agreement here (although 
it may well be better practice for a trial judge to bring 
potential restitution to the attention of a defendant at 
the time of a guilty plea). State v. Rhoda. App. Div.487 


RETROACTIVITY 

Damages. Welfare. The April 9, 1985 amendment to 
N.J.S.A. 44:10-4(a), which excludes from reimburse- 
ment to county welfare agencies all compensatory 
damages awarded for a minor’s personal injury, applies 
to all such tort-claim distributions made on or after 
that date, regardless of when the cause of action 
accrued. Hart v. Fox. Law Div...................... 72 


No fault. NJSA 39:6A-4.2, which promotes the prompt 
payment of PIP benefits, is applied retroactively here; 
the insurer of plaintiff's car (which was not involved 
in the accident) is the carrier first required, as the 
primary carrier, to pay their PIP benefits (not the 
insurer of the leased car in which they were injured) 


although its seciton 11 rights are preserved. Cokenakes 
v. Ohio Cas. Ins. Co. Law Div. ..............0000005 419 
RICO 


Jurisdiction. State courts do not have concurrent 
jurisdiction with federal courts in the adjudication of 
private civil actions pursuant to section 1964(c) of the 
Racketeer Influenced and Corrupt Organizations Act; 
defendant’s RICO counterclaim is dismissed. Maple- 
wood Bank and Trust v. Acorn. Law Div. ......... 423 


RIGHT TO COMPULSORY PROCESS 

Due process. The State may not prevent a witness from 
testifying for the defense, and the condition in the co- 
defendants’ plea agreements requiring them not to 
testify for defendants violated defendants’ constitution- 
al rights to due process and to present witnesses in 
their favor; the prejudice is apparent and the convic- 


tions are reversed. State v. Fort. Supreme Ct........ 59 
RIGHT TO CONTEST 
U.S. Justices Limit Right to Contest University’s 
BIOCIOM, W TR TIEE oo nce ccc cccccccccsenscces 150 
RIGHT TO COUNSEL 


It would be a eprversion of justice to permit this 
seasoned criminal, who refused to fill out the necessary 
forms to obtain the services of the public defender and 
who competently conducted his own, defense (assisted 
by an assigned legal advisor), to have his conviction 
for receiving stolen property reversed on the ground 
that that he had not intelligently and competently 
waived the right to counsel because the trial judge did 
not advise him of the statutory offenses included in 
the charge or the range of punishments thereunder. 


EG MI, A, Oe nos vic wea ccSiacueneceace ce 219 
SANCTIONS 

Cinema Service Corp. v. Edbee Corp. 3rd Cir........ 35 
Eavenson, Auchmuty & Greenwald v. Holtzman. 3rd 
ARREST: Ric ele ARG gitar eet RN cde 35 
SCHIAVONE 

U.S. Supreme Court Hears Schiavone Procedural 
Meat NNN nase] a 5c Nias Sa We hen aa ates PA id 
SCHOOLS 


Equal access act. Private right of action. Student 
Coalition for Peace v. Lower Merion School District 
Bd. of School Directors. 3rd Cir............cccccecs 145 


SEARCH AND SEIZURE 

Drunk driving. Here, where the car accident and the 
arrest occurred in New Jersey and the N.J. police officer 
took defendant for emergency treatment to the nearest 
hospital, which was in New York, the admissibility in 
defendant’s trial for drunk driving of the blood sample 
obtained without a court order (as is required in N.Y. 
when consent is intially refused) is governed by the 











law of New Jersey; there was probable cause, defendant 
was restrained in a medically acceptable way, the 
officer reasonably believed that he was authorized to 
act as he did, that arrest and incidental search were 
valid, and the motion to suppress is denied. Law 
Division. State v. Konzelman .......5..06e6ssec0e0- 10 


Although the facts in this case do not show exigent 
circumstances to justify the warrantless search, the 
exclusionary rule should not be applied because the 
standards of the “inevitable discovery” exception have 
been met: the police would have pursued the investi- 
gation to completion, a search warrant had been 
applied for and was issued (without references to the 
evidence discovered as a result of the premature search) 
minutes after the police entered defendant’s apartment 
to secure it after his valid arrest two blocks away, and 
the mar’juana in plain view would have been just as 
apparent if the officers had entered a few minutes later 
pursuant to the warrant. State v. DeLane. App. 
EE EI ent rr ne re Ere Be 728 


The good-faith exception is not intended to be applied 
to a case where the police officer (rather than the 
isuuing judge) makes the critical error (here, the wrong 
street number in the police officer’s application for a 
search warrant, although the house with the correct 
number was actually searched) since it is police 
misconduct that the exclusionary rule is intended to 
discourage; police misconduct should not be limited to 
willful action but should encompass reckless and 
negligent action that results in incorrect information 
being given to the issuing judge. State v. Horton. — 
MEO eerie vei noe iote Seis ae etn eas oie ora elere eR ee 2 


The State showed that defendant’s mother had 
voluntarily consented to the search of her apartment, 
and the gun found under defendant’s bed was properly 
admitted in evidence. State v. Douglas. App. Div....14 


SECOND INJURY FUND 

Where a later, compensable injury aggravates a prior 
partial disability, whether it was compensable, Fund 
liability is no longer precluded; to the extent that any 
specific, pre-existing condition has been aggravated, 
activated or accelerated by a later compensableinjury, 
the employer will be liable for the disability caused by 
the compensable injury and the Fund will be liable for 
the difference between such an award and total 
disability. Zabita v. Chatham Shop Rite. App. Div. 727 


SECURITIES 

ABA Proposal to Limit SEC Probes, by Harriet 
NE iene cc es eute ae wees hKs BARE TOES 264 
SELF-INCRIMINATION 


Defendant’s emotional statement to her mother on the 
phone in the county prosecutor;s office that she was 
“not permitted to have an attorney” constituted a 
request for counsel sufficient to invoke her Fifth 
Amendment rights as defined by Miranda and 
Edwards; moreover, nothing in the record could support 
a finding that she subsequently knowingly and 
voluntarily waived her right to consult with the lawyer 
retained for her by her family, and denying him access 
to her while she implicated herself in the death of her 
three-month-old daughter clearly invalidated the fruits 
of all interrogation after that denial. State v. Elmore. 
PDS oro ie she gO ala oa sil eee 319 


Taxes. Siegel v. NJ Div. of Taxation. App. Div..... 827 


The reasoning in Karlien and Bowles is adopted here, 
and the trial judge’s refusal to allow the defense to call 
a codefendant (whose trial had been severed) to the 
stand for the purpose of having him assert his Fifth 
Amendment rights before the jury is affirmed. State 
7 10, oo adic wakscasaeuseusesdeseatal 856 


' SENTENCING 


A split sentencing pursuant to N.J.S.A. 2C:43-2b(2) for 
a second-degree robbery, which carries a presumption 
of incarceration, is illegal where, as here, the sentencing 
judge decides that imprisonment is necessary. State v. 
SE ce wes ou baer wenawes Sens 103 


As a result of the Kovaks remand, defendant and the 
State were returned to the status quo ante and, when 
defendant withdrew from the plea agreement, the State 
had the right to reinstate its application to treat him 
as a persistent offender. State V. Naji. App. Div. ..215 


A sentencing based entirely on a defendant’s failure 
to appear in court for sentencing is improper. State v. 
We I oon wkadl cases cbesnasvavebasaes 390 


Double jeopardy. Although including in the judgment 
a discretionary parole ineligibility term not embodied 
in teh sentence as originally pronounced would be 
prohibited double jeaopardy (at least where the 
sentence was commenced prior to the entry of final 
judgment), neither partial execution of sentence nor 
“finality” prohibit clarification of the trial court’s intent 
to have imposed such a term at the time of sentencing, 
provided that the record sufficiently indicates an 
expression of that intent. State v. Womack. App. 
OI yep. tr rere ea eee 488 


On resentencing defendant under Title 2A at his 
request, the judge was not hamstrung by his prior Title 
2C maximum; N.J.S.A. 2C:1-l(c) was designed to 
minimize disparity during the transitional period, not 
to give defendants the best possible deal through 
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SENTENCING (cont’d) 


exercising serial sentencing options until they struck 
the optimum in lenience. State v. McMeekin. — 
MEU scare tis uri ree are Sto arises 0010 sein Bareie a STNG UST Ce INOS 


Plea bargains. Anderson requires a chronological 
sequence between the first conviction and the second 
offense for enhanced Graves Act sentences to be 
applicable; this 19-year old defendant, who entered into 
a plea agreement for a 30-year sentence when incor- 
rectly advised that the three counts of armed robbery 
and one count of attempted armed robbery to which 
he pleaded guilty exposed him to a possible 135-year 
mandatory minimum sentence, must be returned to the 
status quo ante and told of the actual, much lower 
mandatory sentence that can be imposed. State v. 
EE rere rer errr Terr errs 793 


NJSA 2C:44-5a(2)’s against multiple extended terms is 
inapplicable to Title 24 offenses, and defendant’s 
sentences for distributing CDS are legal. State v. 
SE: GUNN C6900 60esKeiveteees ee eras tansuue 822 


The NJSA 2C:44-1a(5) aggravating factor that there 
is a “‘substantial likelihood” that the defendant is 
involved in organized crime does not, standing alone, 
make imprisonment of a first-time offender in a 
gambling case, for at least the minimum term, neces- 
sary in all cases “for the protection of the public” 
under 1(e); if the judges assigned to gambling senten- 
ces find that some period of imprisonment is required 
pursuant to State v. Ivan even for low level sitters or 
runners, they may sentence such defendants to pro- 
bation under 2C:43-2b(2) with a term of up to 364 
days in the county jail as a condition of probation. 
meee V. THOrye. AMD. DIV... ....ccccccccessccceces 822 


The trial judge correctly concluded that defendant was 
not entitled to credit for time served awaiting dispo- 
sition of unrelated charges in another county. State 
STN 36508 54d oe ean ea eenne iaeues 822 


The credit required by NJSA 2C:44-5b(2) cannot be used 
in remission of the subsequent sentence; where, as here, 
a defendarit already sentenced to a term of imprison- 
ment is subsequently sentenced to another term for an 
offense that occurred prior to the imposition of first 
sentence, the sentencing judge first aggregates and 
then allows credit for time served on the first sentence 
against the aggregated term or terms remaining to be 
served. State v. Richardson. App. Div. ............ 728 


There is no inhibition in the Code against sentencing 
defendant for robbery as a persistent offender, based 
on his two prior Title 24 convictions; Tremblay 
distinguished. State v. Garcia. App. Div. ........... 70 


The 30-year minimum sentence without parole eligibil- 
ity mandated by N.J.S.A. 2C:11-36 is constitutional. 
State v. Johnson. App. Div.................e eee 486 


SERVICE BY MAIL 

The experimental mailing provision of R. 4:4-4 must 
be read to say that if an answer is not filed within 
a very short time the plaintiff must serve the summons 
and complaint under another portion of the rule. Gayle 
v. LenTonis Beauty House et al. Law Div........... 13 


SETTLEMENTS 

Second thoughts are entitled to no weight as against 
the public policy in favor of settlements, and success 
on appeal by another utility, which chose to litigate 
the overearnings question, did not justify the BPU’s 
modifying, over the objections of the Public Advocate, 
this utility’s agreement that its rate increase would be 
deferred because of prior overearning. Dept. of the 
Public Advocate , Div. of Rate Counsel v. BPU et al. 


App. Div. 

Structured Settlements, by Linda D. Headley....... 59 
SEVERANCE 

N.J. State Chamber of Commerce v. Hughey. 3rd 
en arena p CET ve a dud een ae eemEen 35 
SEXUAL ASSAULT 

Merger. State v. Fraction. App. Div................ 420 


Where, as here, the indictment referred to specific 
“intimate parts” of the four-year old victim touched 
by defendant, and the proofs at trial included another 
“intimate part” within the same zone of privacy, there 
was no lack of indictment or notice warranting a 
rere of defendant’s conviction. State v. Gray. Aap. 
SET cos Se cea. 64 wie as 46S shits vdeecase teeesrernre 4 


SHERRIFF’S SALES 

If the sheriff wishes to impose a condition that only 
cash or a certified check will be accepted to satisfy the 
deposit required of the successful bidder at the execution 
sale, he must place that requirement on the published 
notice of sale. Fidelity Union Bank v. Trim et al. 


PG SOT, Et Can SG Se 72 
SHOPLIFTING 

False Imprisonment. DeAngelis v. Jamesway Dept. 
TN TOW, i cb ko 0:05 0.000% cece deere eueeness 324 
SIDEWALKS 


A consideration of the factors in Comment (h) might 
persuade the Supreme Court of the appropriateness of 
applying section 874A of 4 Restatement, Torts 2d (1977) 











so as to impose a tort duty on a residential owner 
required by local ordinance to maintain the abutting 
sidewalk in good repair and to keep it free of ice and 
snow accumulations; the Appellate Division is not free 
to deviate from the Supreme Court’s presently artic- 
ulated view, however, and the trial court’s dismissal 
of plaintiffs claims for personal injury sustained when 
he fell on an icy sidewalk abutting defendants’ 
residential property must be affirmed. Liptak v. Frank. 


PETE UI Sc arscatere nto secs OS DEW SION a tee AE CRA ie Soke 393 
SKILLS AND METHODS 

Proposal to restructure skills and methods course .117 
SOCIAL SECURITY 

(FORGO V. Demeter. SEG Cir, ou. cece ccwecceccwces 35 


Netting regulations. Lugo v. Schwieber. 3rd Cir... .145 


SPILL FUND ; 

Since appellant was the owner of the property on which 
the hazardous substances were discharged and the 
discharger was its lessee on that land, appellant was 
responsible for the discharge and the Spill Compen- 
sation Fund properly denied its claim for the cost of 
the cleanup ordered by DEP. Tree Realty v. NJ Dept. 
Oe Se IEE, stint vice deen tacceesvesswsens 320 


SPOUSAL CONSORTIUM 

There is a judicial trend towards recognizing the truly 
separate and independent nature of a per quod claim 
and sound legal principles and public policy consid- 
erations militate against extending Portee v. Jaffee 
reduction rule to spousal claims for loss of consortium, 
so this jury will not be instructed to reduce the 
passenger’s recovery on her per quod claim by the 
percentage of negligence it attributes to her husband 
nor will the court nold her per quod damages award 
by any such percentage; however, the jury should 
reduce the husband’s per quod recovery by the 
percentage of negligence attributed to him. Tornquist 


©, Ps AEE TS 8s bc dan rises ccesdcctsceed 423 
STATE BAR 

State Bar, AOC, Woo County Bar Presidents, by Bruce 
ROB OWN . 2v5 5 Soe eaves ois ohana Glo a ew NEM rea ON 303 
State Bar to Study Efficiency of AOC, by Bruce 
EROS OTN soy ayers 25 5 arate e oka Sat aa aie IOS Oat rn oe arog rote eave 271 


STATE CONSTITUTIONAL LAW 

Municipal land use. Religion. NJ Const., Art. 1, par. 
3 was violated here, where a municipal ordinance that 
excludes houses of worship was enforced to prevent the 
gathering of religious worshippers in a private home. 
Farhi v. Comm’rs of Deal et al. Law Div........... 156 


Since Koch, the test for “special legislation” has 
undergone substantial refinement, as evidenced by 
Vreeland; in light of the strong presumption of validity 
and a rational basis to support the exclusion of multi- 
family rental complexes, N.J.S.A. 54:4-23a(which 
exempts other newly constructed, unoccupied residen- 
tial structures from taxation for up to 24 months) is 
a valid and constitutional exercise of legislative 
authority. N.J. State League of Municipalities et al v. 


I DN ok vk cga ch eves omany keoeenn 21 
STATE FACILITIES 

Tenure. Lukas v. Dept. of Human Services. Supreme 
“GR eS Aree ae eee errs Seer 675 
STATE TAX 


Interest on refunds. Employers’ Fire Insurance Co., et 
al. v. Director New Jersey Div. of Taxation. Tax Ct. 87 


SUBPOENAS 
E.E.O.C. v. Franklin and Marshall College. 3rd Cir. 35 


TAXES 
The correction of errors statute was intended where an 
assessment company, by a gross mechanical error not 
in any wise involving the subjective judgment of the 
tax assessor, failed to put a decimal point in the 
taxpayer’s frontage figure (changing it from 58.0 ft. 
to 580 feet); as Manczak proclaimed, it is the policy 
of the law to ensure the collection of taxes, but that 
does not imply the inexorable enforcement of four times 
— is rightly owed.Sabella et al v. Lacey Tp. App. 
i 13 


Corporations. The Crude Oil Windfall Profit Tax is a 
federal excise tax “on or measured by profits or income” 
within the meaning of NJSA 54:10A-4(k)(2)(c), whose 
purpose is to preserve undiluted for state taxation the 
same tax base on which federal income taxes were 
computed, and the Tax Court decision requiring WPT 
payments to be included as taxable income under the 
New Jersey Corporation Business Tax Act is reversed. 
Amerada Hess Corp. et al v. Dir., Div. of Taxation. 
SEY pa woes 5 sa Rkco date ¥s cat kevaenaca<iOneeke 760 


Damages. Instructions. In personal-injury actions (as 
well as in wrongful-death actions) the jury must be 
instructed, upon request, that a damage award is not 
subject to either federal income tax or New Jersey gross 
ug tax. Bussell v. DeWalt Products Corp. App. 

Dre ud cnsdks Wesabe ink eamens seek ele cen ek wee 20 


Leases. A lessee contractually obligated to pay the real 
property tax is a “taxpayer” within the intendment of 
NJSA 54:3-21 and is therefore entitled to prosecute an 
appeal from the assessment (to the extent that 








Auditorioum Pier would disagree, it is not followed 
here); the lanlord’s interests can be fully protected by 
requiring that it receive notice of the tenant’s action 
and be permitted to intervene. Village Supermarkets 
V.. WONG CORRE. BOD. TG, 050.5 cc ciccsvecensaseeni 560 


Recapitalizations: Aftermath of Revenue Ruling 83-120, 
We Ce i I 6 on cco nee wecheveneasanscencee 69 


Self-incrimination. In any investigation into possible 
violations of the Sales and Use Tax Act, the Division 
of Taxation may subpeona those sales records of a sole 
proprietor that are required to be kept by that act 
without violating the Fifth Amendment privilege 
against self-incrimination. Siegel v. NJ Div. of Tax. 
o\ 0) Cia Dh RR Reeser rye Peery AINE IMP p eR tr rors seme oe 827 


The tax court’s dismissal of the ralroad’s appeal 
(seeking a declaration that its makline was exempt from 
local taxation) is affirmed. N.Y. Susquehanna RR Corp. 


v. NJ Treasury Dept. App. Div. ..................- 192 
TAX SHELTERS 

Equitable Distribution of Tax Shelters; by Theodore 
Sager Meth and Karl Theodore Meth................ 8 
TEACHERS 


Pensions. The hazards and stress of combat are not 
part of the normal work effort of a teacher, and the 
“object or matter” that was the “source of the harm” 
here was the ten students in an isolated hallway 
cheering on a fistfight and petitioner’s loss of control 
upon coming on that scene; the third prong of the Kane 
standard--that the source of the injury must have been 
a great rush of force or uncontrollable power--is even 
more difficult to apply here, since it was petitioner’s 
mind that was dealt a blow as a result of the fight, 
and the matter is remanded for further psychiatric 
testimony. Pushko v. Bd. of Trustees, Teacher’s Pension 
and Annuity Fund. App. Div.....................- 687 


TENURE 

State Facilities Education. The right to tenure is 
conferred only be an explicit statutory grant, and 
teachers in state non-correctional human-services 
facilites are not eligible to acquire tenure. Lukas et al 
v. Dept. of Human Services. Supreme Ct........... 675 


TERRORISTIC THREATS 

N.J.S.A. 2C:12-3b merely requires that the words or 
conduct reasonably conveyed the menace or fear of 
death to the ordinary hearer; it does not require proof 
that the victim was actually under the apprehension 
that he was about to be killed, and it was clearly not 
incumbent on the trial judge to sua sponte compel the 
victim to testify when taking defendant’s guilty plea. 
Guna W. Pree, eee. TW, 0 ns cc ccn ce ccscceneseeuas 182 


THEFT 

Instructions. To find a person (other than an officer 
or employee of the government or a financial institu- 
tion) guilty of theft under N.J.S.A. 2C:20-9 by a failure 
to have made a disposition of property, the State must 
show that the defendant used the missing funds as her 
own; the trial court’s failure in this case to submit that 
crucial factual issue to the jury requires reversal. 
Appellate Division; State v. Kelly ................... 9 


TORT CLAIMS ACT 

Liens. Since the police officer who accidentally shot 
plaintiffs decedent was acting outside the scope of his 
employment at the time, decedent’s employer may 
assert a lien against the settlement amount paid by 
the tortfeasor’s homeowner’s insurance carrier. 
Wunscheel v. Jersey City et al. App. Div........... 688 


The trial court correctly granted summary judgment 
to the borough and its unnamed employees here, where 
plaintiff alleged that she was injured when knocked 
down by a wave while rescuing her childrem from the 
surf; the presence or absence of lifeguards was not 
material, since it was unrelated to a physical condition 
of the property, and characterizing a failure of 
supervision as an affirmative negligent act does not 
add to the cause of action in the absence of some 
employee conduct evidencing an intention to supervise. 
Stemkowski v. Manasquan et al. App. Div......... 825 


The immunity granted under N.J.S.A. 59:5-4 for 

liability arising from a public entities’ failure to provide 

sufficient police-protection service does not extend to 

liabilty resulting from a housing authority security 

guard’s negligence in performing his patrol and police 

=. Shore v. Housing Auth. of Harrison. App. 
Oe sew Pu Co eiacck Sete envawernencesd Paton is weniee 


TORTS 

Hospitals. Before the life-support system was discon- 
nected and the death certificate signed (three days after 
plaintiffs’ son had been declared brain dead and two 
days after they had decided not to donate his organs) 
there was no dead body to be claimed for burial and 
thus no wrongful withholding or mishandling of a dead 
body; also, plaintiffs cannot recover damages for 
emotional! distress since the hospital and its admin- 
istrator have no duty to have a procedure for turning 
off the life-support system of a brain-dead patient. 
Strachan v. JFK MEM. Hospital. App. Div. ....... 826 


TOXIC CATASTROPHE PREVENTION ACT 
Sorernen Kean signs Toxic Catastrophe etetnes 
OG ants acile wan eis ais a sence a caee teen nrasiraa nie 
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TREES 

Nuisance. The trial court properly held that i injury to 
an adjoining property caused by the roots of a planted 
tree was actionable as a nuisance (irrespective of the 
absence of notice to the tree’s owner) and that, on the 
undisputed proofs in this case, the defense of avoidable 
consequences could not be ‘sustained. D’Andrea v. 
EL, GOT xb sv evnceseccnseenseserceseres 607 


TRUSTEES 

Probate reform act. Notwithstanding the difference 
between business and liquidation trusts and ordinary 
testamentary trusts, the trial judge correctly applied 
the principles of the Probate Reform Act in determining 
the adequate compensation for the trustee of this 
_ trust. The Bank of NJ v. Abbott. ~—-. 

RARE RO eR mene einen raaer re ere ers 


UCC 

Defendant’s defenses involve issues of fact that should 
have barred summary judgment in favor of a holder 
not a holder in due course, and the 15 beneficiaries 
for whom plaintiff is trustee were not; combining a 
trustee’s status as a holder with his beneficiaries’ good 
faith, giving of value, and lack of notice of defenses 
would thwart justice if he knew that they were releasing 
credits of value against an entity in which he had a 
financial interest in exchange for a note subject to 
defenses of which they were unaware. Bryen v. Krasner. 
i RE ITD, vl Siar OE DY ere ner Al? 857 


UNEMPLOYMENT COMPENSATION 

The continued requirement that the editor of a weekly 
newspaper work excessive ‘hours constituted “good 
cause” for her quitting the job; the extra time required 
for the obligation of professionals to produce results, 

rather than punch time clocks, also requires that they 
be given reasonable gaols and the support necessary 
to perform. Inside Radio/Radio Only, Inc. v. Bd. of 
Pe I WEIN oh es ve weu sedans ens dadbcseess 


UNINSURED MOTORISTS 

The automobile liability policy issued to an unincor- 
porated trade-name business owned an operated by the 
father of the claimant (who was injured while a 
passenger in an insured vehicle that was forced off the 
road by an unidentified truck) does not expressly 
exclude family members, and the son is entitled to its 
UM benfits (notwithstanding his settlement for less 
than the host driver’s policy limit). American Vankers 
Ins. Co. of Florida v. Stack et al. Law Div. ........ 103 


Whether the policy definition of “occupying” has been 
satisfied is left to a case-by-case analysis; here, where 
plaintiff was leaning on the car belonging to a friend, 
which he had just returned after tuning its engine, when 
he was struck and injured by an unknown hit-and-run 
motorist, the UM coverage on the friend’s car applies 
as well as the UM coverage on plaintiff's father’s car. 
Mondelli v. State Farm Mutual Auto Ins. Co. Supreme 


RR GAPS ERROR A Sr renee ear 594 
Workers’ compensation. Pullen v. Travelers Ins. Co. 
PATO NE oreo ware assnsha ove erase Ais ate ols es acs Gass Seo CHINE ASS 503 
URBAN RENEWAL 


”Such annual charge” in N.J.S.A. 40:55C-65 means the 
annual service charge, against which the land taxes 
paid should be credited; to woo private capital with 
the same breath that blows away the inducement (the 
effect of the interpretation successfully sought by the 
city in the trial court) would hardly serve the purposes 
of the Urban Renewal Corporation and Association 
Law. Alling St. Urban Renewal Co. v. Newark. App. 


OE a ote iar as fare A acaiNey J ncn a Siehele a seve Tals Ha Te 10 
VERBAL THESHOLD 

Senate Panel Seeks Broad Insurance Reform, by 
PAUEIOPIOMONR en aaa FSa'es Ve One baer e Ramee TAA IOS 171 
VETERANS 


Education. Although NJSA 18A:29-6, which provides 
for military service credit, defines a “member” as a 
full time teaching staff member “except one who is the 
hoder of an emergency certificate,” it does not preclude 
a teacher who holds an emergency certificate from 
qualifying as a member by subsequently obtaining a 
standard certificate. Camden Cty. Vocational Techni- 
cal Ass’n et al v. Camden Cty. Voc. Tech. Schoolds 


I coe ciara sc wr axeas einen? 06s 562 
VIDEOTAPES 
Drunk driving. State v. Bottomly. Law Div. ....... 424 


Drunk driving. Although the questions and answers 
on the video tape of defendant after his arrest for drunk 
driving must be suppressed because they took place 
without the Miranda warnings now required by 
Berkemer, the depiction of his physical movements on 
the videotape i is non-testimonial and thus not subject 
to Miranda requirements; motion to suppress denied. 
Ns UNO Ns ice dak vaceccoscrcchendeaace 564 


WELFARE 

Damages. Retroactivity. The April 9, 1985 amendment 
to N.J.S.A. 44:10-4(a), which excludes from reimburse- 
ment to county welfare agencies all compensatory 
damages awarded for a minor’s personal injury, applies 
to all such tort-claim distributions made on or after 
that date, regardless of when the cause of action 
accrued. Hart v. Fox. Law Div...........cccsssceees 72 








WILLS 

To deprive a spouse of the right to election against the 
will under N.J.S.A. 3B:8-1, separation alone is not 
sufficient--it must also be established that, at the time 
of death the Separation was under circumstances that 
would have “given rise to a cause of action for divorce;”’ 
here, where the decedent had resided apart from his 
wife for 10 months before his death but there were no 
grounds for divorce, she is entitled to one third of the 
augmented estate instead of the 20% he bequeathed to 


her. McKay v. Estate of McKay. Law Div........... 12 
WOMEN 

Montclair State Sponsors Judicial Panel on Minorities 
ee RI 5 pick boececcédve¥ase cs ciedcses 303 


WORKER’S COMPENSATION 

Although plaintiffs remain limited to worker’s compen- 
sation benefits for their initial occupational-disease 
disabilities, related to the hazards of their employment 
(here, exposure to asbestos), the Compensation Act does 
not bar their common-law cause of action for any 
aggravation of those ilnesses resulting from defend- 
ants’ alleged fraudulent concealment of pulmonary 
disease discovered by x- ray in routine company 
physical examinations; a “substantial certainty of 
harm” standard i is adopted to satisfy the “intentional 
wrong” exception of N.J.S.A. 34:15-8, and courts must 
examine whether the injury or disease, and the 
circunstances in which it wasinflicted, is plainly 
beyond anything the Legislature could have contem- 
plated as entitling the employee to recovery only under 
the Act. 

--If the trier of fact determines that the corporation and/ 
or its doctors fraudulently concealed plaintiffs’ 
occupational disease from them, paid compensation 
benefits can be offset against the civil damage award 
to avoid a double recovery. 

--Plaintiffs’ previous pursuit of compensation benefits 
will not preclude the common-law suit recognized here; 
to the extent thet Seltzer v. Isaacson holds to the 
contrary, it is overruled. Millison v. E.I. duPont de 
Nemours & Co. et al etc. Supreme Ct. ............. 115 


Key Worker’s Compensation Opinions Go Unpub- 
lished, by William Boyan...................eeee0. 203 


Petitioner, who sustained separate injuries in a single 
accident after January 10,1980 and was not compen- 
sated on a “stacked” or cumulative basis, was entitled 
(having been denied the intended benefit of the 
amendment to N.J.S.A. 34:15-12(c) as determined by 
Poswiatowski) to have his award recalculated. Lee v. 
W.S. Steel Warehousing. App. Div................. 124 


Petitioner, who was struck by a car when returning 
from a restaurant to her motel room long after she had 
completed her off-premises assignment, was properly 
denied compensation; the mere fact that she had 
volunteered to buy food for her supervisor, a close 
personal friend, staying at the same motel, cannot 
convert her obviously personal pursuit into a work- 
=_— duty. Mangigian v. Franz Warner Assoc. App. 

BAe ra aratae late g piarefelar anette See aA ria RS ee ea 322 


Plaintiff had a right to safe egress form her employer’s 
premises and an exception to the going and coming 
rule permits compensability where, as here, the off- 
premises point at which the injury occurs lies on the 
only route that the emplyee can traverse; the special 
hazards of the route thus become hazards of the 
employment. Cressey v. Campus Chefs. App.Div.. . .22 


Since the occasional game of ka-nocka played by some 
employees at the construction site during their lunch 
break was not “a regular incident of employment” and 
did not “produce a benefit to the employer beyond 
improvement in emplyee health and morale” (both 
criteria of the 1980 amendment to N.J.S.A. 34:15-7 must 
be met to impose liability), the ruptured Achilles tendon 
petitioner suffered while playing the game is not 
compensable. Sarzillo v. Turner Construction Co. 
arc cn dais eh ee Ore Caesars ieee & 59 


The employee was within the course of his employment 
within the intendment of N.J.S.A. 34:15-36 while 
traveling to an out-of-state professional meeting as 
required by his employer and his claim against his co- 
employee, the driver of the car in which he was seriously 
injured, was correctly dismissed. Ehrgott v. Jones etc. 
NE, ned sxe dha Caees oo 1 N56 Ssehas Ceska Oe aeeTTS 794 


The judge of compensation properly entertained the 
physical education teacher’s claim, despite the prior 
denial! of NJSA 18A:30-2.1 benefits by the Commission- 
er of Education, and applied the correct legal standard 
in awarding her work-related temporary disability 
Fonetits. Forgash v. Lower Camden Cty. Schools. App. 

BS ae Sea ea ae OOS Ca ana PE EROS SRUSTRE TESS KOTOR TORE 761 


The possible outer limits of the “wear and tear” 
requirement of N.J.S.A. 34:15-7.2 need not be discussed 
here ag it was clearly satisfied in this case, where 
the judge of compensation properly found that the 62- 
year ol equipment operator’s working a shift shoveling 

“coal patch” to fix potholes in cold weather, right after 
a middle-of-the-night emergency shift sanding icy 
roads, casued his total and permanent cardiovascular 
disability. Arsi v. Ocean Cty. App. Div. ........... 219 


Under the new “wear and tear” requirement a claimant 
must prove, by a preponderance of the evidence, that 


a work event or strain (physical, psychological or 
memotional) was so substantial that it materially 
caused the injury or death and that such a triggering 
event, when compared with the rigors caused by the 
stresses and strains ordinarily and regularly encoun- 
tered in the work place and at home, caused the injury 
or death notwithstanding those daily recurring 
experiences; there was a paucity of proof here to indicate 
what activities might have constituted the wear and 
tear of claimant’s daily life by, since this appears to 
be the first authoritative comment on that aspect of 
the law, the matter is remanded to allow him an 
opportunity to meet the stated burden. Prusecki v. 
Branch Motor Express. App. Div.................. 392 


Uninsured motorists. NJSA 34:15-40 does not require 
reimbursement to employers (or their insurance 
carriers) for workers’ compensation benefits paid 
where, as here, the injured employee has recovered 
under uninsured-motorist coverage he has himswlf 
provided; neither Montedoro nor Colatrella confronted 
the clear language of the statute, which is in derogation 
of the common law and nowhere refers to any 
reimbursement from any source other than a “liable 
third person or his insurance carrier,” and they are 
followed here. Pullen v. Traveler’s Ins. Co. ~~ 
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